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SUMMONS AND COMPLAINT. 


SUPREME COURT OF THE STATE OF MEW YOR oe 
COUNTY OF MONROE ; ndex te. 


——— = Plaintiff designates 


JOGEPH 8. CARGES, as Trustee in Monope 
Bankruptcy of PAUL R. DEAN & County as the place of trial 
COMPANY, INC., 


The basis of the venue is 
Plaintiff Plaintifz's place of business 


against 
AETHA CASUALTY & SURETY COMPANY, Summons +a 


Plaintiff ® wee business adds 
19 Prince Street 

Rochester, Mew York 

County of Monroe 


Defendant 


To the above named Defendant 


You are hereby Summoned to answer the complaint in this action and to serve 
a copy of your answer, or, if the complaint is not served with this summons, to serve a notice of 
appearance, on the Plaintiff’s Attorney(s) within @Q days after the service of this summons, exclusive 
of the day of service (or within 30 days after the service is complete if this summons is not personally 
delivered to you within the State of New York); and in case of your failure to appear or answer, judg- 
ment will be taken against you by defauit for the relief demanded in the complaint. 


Dated, Pebruary 1, 1974 MARTIN, DUTCHER, COOKE, MOUSAW 


& vt POF evs) for Plaintiff 


Sibley Tower Bldg. Office and Post Office Address 


Defendanth Address: 


Rochester, New York 25 Bast Main Street 


Rochester, Bew York 14614 


SUMMONS AND COMPLAINT 


> STATE OF NEW YORK 


JOSEPH S. CARGES, 
as Trustee in Bankruptcy of 
PAUL R. DEAN & COMPANY, INC., 
LAINTIFF, 
COMPLAINT 
- vs 


AETNA CASUALTY & SURETY COMPANY, 


DEFENDANT. 


Plaintiff, by his attorneys, JUSTIN L. VIGDOR and PAUL 
J, SUTER, for his complaint against defendant, AETNA CASUALTY & 
SURETY COMPANY (hereinafter "Aetna"), alleges upon information 


and belief as follows: 


FOR A FIRST CAUSE OF ACTION: 
1. Aetna is a corporation, duly organized and existing 
under the laws of the State of Connecticut and at all times here- 
inafter mentioned was, and still is, qualified to do business 


within the State of New York, 


2. An Assignment for the Benefit of Creditors of PAUL 


R. DEAN & COMPANY, INC. (hereinafter the "“Bankrupt") was filed 


with the County Clerk of the County of Monroe, State of New York, 
in Liber 4425 of Deeds, page 17, on the 4th day of April, 1973, 
wherein Justin L. Vicgdor was named Assignee for the Benefit of 
Creditors. 


3. On the 30th day of April, 1973, a Petition in Banka 
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ruptcy was filed against the Bankrupt in the United States 
District Court for the Western District of New York, and on the 
30th day of May, 1973, Justin L. Vigdor was appointed Receiver, 
to take charge of the preperty of the Bankrupt and to protect the 
interests of its creditors until such time as a trustee in bank- 
ruptcy was appointed. 

4. On the 19th day of June, 1973, plaintiff was duly 
appointed Trustee in Bankruptcy of the Bankrupt and duly qualified 
and is now acting in said capacity, and is a resident of! the State 
of New York, County of Monroe. 

5. By operation of law, plaintiff succeeded to the 
rights of the said Receiver, said Assignee for the Benefit of 
Creditors, and the Bankrupt (hereinafter "plaintiff's Predeces- 
sors"), with respect to the matters hereinafter set forth. 

6. On or about the 15th day of October, 1966, for a 
valuable consideration, Aetna executed and delivered to the 
Bankrupt a Brokers Blanket Bond (the “Original Bond"), under seal, 
wherein and whereby Aetna bound itself in the sum of two hundred 
thousand dollars ($200,000.00), to indemnify and hold harmless 
the Bankrupt, among other things, for and against any loss sus- 
tained by the Bankrupt by the dishonest, fraudulent, or criminal 


acts of any employee, committed anywhere, during the life of the 


policy or any renewal thereof. A copy of said Originai Bond is 


annexed hereto, marked Attachment "A," and made part hereof. 

7. On or about the 15th day of October, 1971, the 
Original Bond was renewed and — and a Stock Brokers Blanket 
Bond (the "Renewal Bond") 


things, provided substantially similar indemnities and increased 
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the coverage from two hundred thousand dollars ($200,000.00) to 
two hundred fifty thousand dollars ($250,000.00). A copy of the 
Renewal Bond is annexed hereto, marked Attachment "B," and made 
part hereof. 
8. Prior to the 4th day of April, 1973, and during the 


term of said bonds, and while the same were in full force and 


effect, the Bankrupt sustained losses substantially in excess of 


two hundred fifty thousand dollars ($250,000.00), entitling it to 
indemnity thereunder. 

9. Plaintiff and his Predecessors have duly comp!.ied 
with all the terms and conditions on their part to be performed, 
except to the extent that such compliance has been waived by 
Aetna or was, and is, not required by reason of prevailing legal 
and equitable principles. 

10. On the 4th day of September, 1973, Aetna notified 
plaintiff that it was not liable on either the Original Bond or 
the Renewal Bond, and disclaimed all liability under said Bonds to 
she plaintiff and his Predecessors. 

11. No part of said sum of two hundred fifty thousand 
dollars ($250,000.00) has been paid to either the plaintiff or his 
Predecessors, although payment thereof has been culy demanded. 

12. By reason of the foregoing, Aetna is indebted to 
the plaintiff in the sum of two hundred fifty thousand dollars 
($250,000.00), with interest thereon from the 4th day of April, 


1973, no part of which has been paid. 
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FOR _A SECOND CAUSE OF ACTION: 

13. Plaintiff repeats and realleges each and every 
allegation contained in Paragraphs "1" through "8" above, with 
the sane force and effect as if at length set forth. 

14, During the month of April, 1973, Aetna, by its 
duly authorized representatives, orally acknowledged its liability 
under the bonds and represented that it had reserved the face 
amount of the Renewal Bond for payment to properly authorized 
parties. 

15. That at the time of its oral promise to pay, Aetna 
intended that plaintiff and his Predecessors rely on such promise 
and representations. 

16. That at the time of said promise and representa- 
tions aforesaid, Aetna knew that said representations were false 
and that it would not voluntarily make payment to the plaintiff 
or his Predecessors. : 

17. That the plaintiff and his Predecessors acted in 
reliance upon said representations and promise to their damage, 
and that Aetna is estopped from refusing payment to the plaintiff 
anc from denying liability. 

18, That by reason of the foregoing, Aetna is liable 
to the plaintiff in the sum of two hundred fifty thousand dollars 


($250,000.00), together with interest from April 4, 1973. 


FOR A THIRD CAUSE OF ACTION: 


19, Plaintiff repeats and realleges the allegations 
contained in Paragraphs "1" through "8" and "14" through "17" 


above, with the same force and effect as if at length set forth. 
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20. Through its authorized representatives, Aetna 
intentionally and fraudulently misrepresented its intention to 
pay to plaintiff or his Predecessors the full face amount of the 
Renewal Bond, and that such misrepresentations of a material fact, 
which Aetna knew were untrue at the time they were made, were 
committed by Aetna with the intention to deceive and defraud the 
plaintiff and his Predecessors and to induce them to act in 
accordance with such representations. 

21. Plaintiff and his Predecessors were unaware of 
Aetna's true intentions and believed Aetna's representations to 
be true. 

22. Plaintiff and his Predecessors relied upon the 
representations as aforesaid, and as a result thereof were 
damaged thereby. 

23. By reason of Aecna's tortious, fraudulent conduct 
as aforesaid, plaintiff and his Predecessors sustained damages 


in the amount of two hundred fifty thousand dollars ($250,000.00). 


$ 


FOR A FOURTH CAUSE OF ACTION: 


24, Plaintiff repeats and realleges each and every 
allegation contained in Paragraphs “1" through "g," "14" through 
"17," and "20" through “22° above, to the same extent as tf at 
length set forth. 

25. Aetna's obligations under the Original Bond, 
Renewal Bond, and oral promise to pay the face amount of the 
latter were, by operation of law, intended to benefit creditors 
of the Bankrupt insured, whose interests are represented and pro- 


tected by plaintiff as Trustee in Bankruptcy. 
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26. As third-party beneficiaries of the three said 
agreements, said creditors possess rights which are independent 
of those of plaintiff, those of his Predecessors, and those of 
the Bankrupt; and these third-party beneficiary rights may be 
asserted and protected by plaintiff in this action, and are 
indefeasible by any acts or failures to act on the part of the 
plaintiff, his Predecessors, the Bankrupt, or its employees. 

27. aetna has failed and refused to pay abies said 
three agreements, although payment thereof has been duly demanded. 

28. By reason thereof, and for the benefit of and for 
distribution to the creditors, plaintiff is entitled to damages 
under the said agreements in the sum of two hundred fifty thousand 


dollars ($250,000.00). 


FOR A FIFTH CAUSE OF ACTION: 


29, Plaintiff repeats and realleges each and every 


allegation contained in Paragraphs "1" through "g," "14" through 


"17," "20" through "22," and "25" through "27" above, with the 
same force and effect as if at length set forth herein. 

30. The Original Bond, Renewal Bond, and all corre- 
spondence and conduct on the part of Aetna subsequent to April 
4, 1973 with respect thereto, were replete with complexities, 
technicalities, ambiguities, and were deliberately designed to 
ensnare the plaintiff, his Predecessors, the Bankrupt, and all 
persons rightfully intended to be benefitted and covered there- 
under. 

31. All conduct on the part of Aetna regarding claims 
and settlement of such claims subsequent to April 4, 1972 was, in 


light of the confusion surrounding the financial collapse of tne 
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Bankrupt, intentionally calculated to delay, mislead, confuse, 
confound, an@ frustrate the plaintiff and his Predecessors, and 
to erect impediments and chstacles to plaintiff and his Predeces- 
sors in their efforts to recover the indemnities for which 
premiums had been in good faith paid by the Bankrupt over a 
period of six years prior to the 4th day of April, 1973. 

32. That by reason of the foregoing, compensatory 
damages are inadequate, and in the interests of justice, and to 
2iscourage unconscionable business practices, this Court should 
assess punitive damages against Aetna in treble the amount of the 
Renewal Bond, viz., seven hundred fifty thousand doriate 


($750,000.00) punitive damages. 


WHEREFORE, plaintiff demands judgment against the 
Gefendant: 

(a) In the sum of two hundred fifty thousand 
dollars ($250,000.00) under the First, Second, Third, and Fourth 
Causes of Action, 

(ib) In the sum of seven hundred fifty thousand 
dollars ($750,000.00) as punitive damages under the Fifth Cause 
Of Action, 


(c) Interest on one million dollars 


($1,000,000.00) from April 4, 1973 to the date of entry of judg- 


ment, 


(d) The costs and disbursements of this action 


SUMMONS AND COMPLAINT. 


(e) Such other and further relief as to the 


Court may seem just and proper, 


JUSTIN L. VIGDOR 

25 East Main Street 
Rochester, New York 14614 
Telephone: 454-3480 


PAUL J. SUTER 

45 Exchange Street 
Rochester, New York 14614 
Telephone: 325-6446 


Co-Attorneys for Plaintiff 
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Attachment A — Original Bond 
annexed to Complaint. 


Brokers Blanket Bond 
Standard Form No. 14. 
Revised t0 March 28, 1949. 
SB S916 


Hartford, Connecticut 06115 


AMOUNT 
8...200,000,00 


BOND NO 
AD _F 1259 Be 


In consideration of an agreed premium, THE AZETNA CASUALTY AND SURETY COMPANY, 

@ corporation of the State of Connecticut, with its Home Office in the City of Hartford i 

hereinafter referred to as Underwriter, hereby undertakes and agrees to indemnify and hold harmless 
PAUL R. DEAN & CO., ilic, 

hereinafter referred to as Insured, to an amount not exceeding Two Hundred Thcusand and no/100-——. 


- — -— Dollars ($ 200,000.00 ), 
from and agains: any losses sustained by the Insured subsequent to noon of the date hereof and while this 
bond is in force, subject, however, to the paragraph of this bond entitled INDEMNITY AGAINST LOSS 
UNDER PRIOR BOND OR POLICY, and discovered by the Insured subsequent to noon of the date hereof, 
and prior to the expiration of twelve months after the termination of this bond as an entirety as provided in the 
first paragraph of Section 10 or in any other manner. 


BROKERS BLANKET BOND 
Standard Form No. 14 


Indemnity Against Loss Under Prior Bond or Policy 


when the acts or omissions or casusiry or event causing such loss or losses occurred; 


such loss or losses shail 
joss or losses under thi 
been in force when 
such prior bond or po! 
amovot be smaller. 


calls, straddies, spreads, 
seceipes, bills of lading, withdrawal orders, conditional | 
insurance policies, deeds, mortgages upon real estace and/or upon chettels end vpon interests therein, and 
cies, morrgages and instruments, and all other instruments similar to or in the nature of the foregoi=g. in 
interest or which are held by the Insured for any purpose or in any capacity and whether so held gransicously 


the Insured is liable therefor. 


frency, coi 
and io | 
ti contrac, 
apignments 
which the I 
or not and 


Definition of Employees 
Wherever used in this bond Employee and Employees shali be deemed to mean, respectively, one or more of the officers, clerks 
and other employees while employed by the Insured during the currency of this bond, and wherever located, and Guest Seudenrs 


pursuing their studies or duties in any of the Insured’s offices. 


THE LOSSES COVERED BY THIS BOND ARE AS FOLLOWS: 


Fidelity 
(A) Any loss chrough any dishonest, fraudulent or criminal 
act of any of the Employees, committed anywhere and whether 
commi alone of in collusion with others, including loss of 
Property through any such act of any of the Employees. 


On Premises 


(B) Any Joss of Property through robbery, burgiary, common- 
law or statutory larceny, theft, hold-up, or other frauduleor 
Means, misplacement, spysterious unexplainable isa; rance, 
damage or destruction, abstraction or removal from the posses- 
sion, custody or control of the Insured (whether effected with or 
without violence or with or without negligence on the part of any 
Employee), and any loss of subscription, conversion, redemptica 
oc deposit privileges through the misplacement or loss of Pror- 
erty, while the Property is (or is supposed to be) within arg of 
the Insured’s offices covered under this bond, or within the «ices 
of any banking institutions ur Clearing Houses wherever lo ated, 
or within any recognized places of safe deposit wherever located, 
or is actually within the United States Treasury Deparrmeni, 
Washington, D.C., United States Sub-Treasuries, United States 
Mints or United States Assay Offices, or is actually within the 
offices of any signature companies for the purpose of signarure 
or is actually within the offices of the issuers thereof or of any 
agents of such issuers for the purpose of issuance, validation, 
exchange, redemption, conversion, endorsement, transfer or 
registration, or of any persons employed or authorized by the 
Insured to procure or manage the issuance, validation, exchange, 


redemption, conversion, endorsement, transfer or registration 


thereof. 
Offices and Equipment 

Any loss of furnishiogs, fixtures or esuipment in any of the 
Insured’s offices covered vader this bond, or any loss throu tb 
damage to any such office and w the furnishings, fixtures or 
equipment therein, in either case caused by larceny or theft in, 
or by burglary, robbery or hold-up of, such office, or cieapt 
thereat, or by vandalism or malicious mischief, provided thar # 
Insured is the owner of such offices, furnishings, fxrures of 
equipment or is liable for such loss or damage,—always except- 
ing, however, a!l loss or damage through fire. 


In Transit 


(C) Any loss of Property (occurring with or without negligence) 
through robbery, common-law or statutory larceny, embezzie- 
ment, cheft, misappropriation, hold-up, misplacement, mysterious 
unexplainable disappearance, being lost or otherwise made sway 
with, damage or destruction, and any loss of subscription, con- 
version, feleurtica or deposit privileges through the misplace- 
ment or loss of Property, while the Property is in transit any- 
where in the custody of any of the Employees or of any other 
person acting as messenger, except while in the mai! or with s 
carrier for hise other than an armored moror vehicle company 
for the purpose of transportation, such transit to begin imme- 
diately upon receipt of such Property by the transporting Em- 
ployee of such other person, and to end immediste!y upon the 
delivery thereof at destinatiou. 


SBELEL SSO ee . 
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annexed to Complaint. 


Court Costs and Attorneys’ Fees 


(Applicable to all iniuring Clause: now or hereatier forming part 
of this bond) 


The Underwriter wil! idemaify the Insured against court onsts 
and reasonable attorneys’ fees incucred and paid by the Insured 
in defending any suit or legal proceeding broughe against the 
Insured to enforce the lesured’s liabiliry or alleged Labiliry on 
account of any loss, daim or damage which, if established agaiast 
the Insured, would consticute a valid and collectibie loss sustained 
by the Insured under the terms of this bond. Such indemnity shall 


to the amount of this bond. Ia consideration of 

the Insured siall promptiy give motce to the 

wet of che inst a of any such suit or legai proceed 

1g; he request of the Urderwriter shall furnish it with copies 

of all pleadings and other papers therein; and at the Under- 

writer's electioa shall permit the Underwriter to conduct the de- 

fense of such suit or legal proceeding, in the Insured’s name, 

through attorneys of the Underwriters own selection. In the 

event of such election by the Underwriter, the Jasured shall give 

all reasonable information and assistance, other than pecuniary, 

which the Underwrizer shall deem necessary to the proper de 
fense of such suit or legal proceeding. 


Offices Covered 


The offices of the Insured covered under this bond are: 


(a) all ot its offices, established or to be established, which are located in the Unued Stares of America and Dominica of 


Canada, and 


(>) the office of offices of the Insured outside the United Seares of America and Dominion of Canada end locate! as follows: 


Additional Offices 


No notice to the Underwriter of an increase during ny premium 
United States of America or Dominion of Canada, or in te oumber of 


riod in the number of the Insured’s offices located in the 
ployees at any of the offices covered under this bond, need 


be given and a0 additional premium seed be r:'d for tre remainder of such premium period unless such increase shall result from 


the merger or combination with the lasured of another Arm. 


Hf the Insured shall give to the Underwriter no-- that it desires covered under this bond any office located ouside the United 
Scares of America and Dominion of Canada, and not specified above, then, if the Underwriter shall give its written consent -~-reto, 
such office shall be covered under this bond on and after the date specified im such notice and an additional premium shali .- said. 


THE FOREGOING AGREEMENT IS SUBJECT TO THE FOLLOWING CONDITIONS AND LIMITATIO.'S: 


Section 1. THIS BOND DCES NOT COVER: 


(a) Aay loss effected directly or indirectly by means of for- 
gery, except when covered by Insuring Clause (A) . 


(b) Any loss jue to ciot or civil commotion outside the 
United Seates of America and Dominion of Cacada or 
due to military, naval or usurped pow-c, war or insurrec- 
tion wherever occurring uniess such ‘oss occurs in ‘ransit 
io the ciscurostances recited in Insuring Clause (C) aad 
voless, ©} - such transit was initiated, there was no 
knowle’ge o: such riot, civil commotion, military, naval 
Of usurped Power, war or insurrection on the part of any 
person acting for the fosured in initiating such transit; 
or any loss due to hurricane, cyclone, tornado, earth- 
quake, volcanic eruption or siriilac disturbance of 
ature. 


(c) Any loss resulting directly of indirectly fro... the act or 
acts of any person who is a member of the Board of 
Directors of the Insured or a member of any equivalent 
body by whatsoever name known unless such person is 
also an Employee or an elected official of the Insured io 
some other capacity, nor, io any event, any loss resule- 
ing directly os indirectly from the act or acts of any 
person while acting in the capacity of a member cf 
such Board or equi body; or any loss resulting 
directly or indisectiy from any dishonest, fraudulent or 
criminal act or acts of any partner of the Insured. 


Any loss the result of any loan made by the Insured or 
by any of the Employees, whether authorized or un- 
authorized, excepe when covered under Iosuring Clause 
(A). 


Any loss of Property. contained im cuscomers’ safe de- 
posit boxes unless such loss be susrained through any 
dishonest, frauduleot er criminal act of an identifiable 
Emplosee under such circumscances as shall make the 
Insured legally liable therefor. - 


Any loss of Property or any loss of privileges through 
the musplacement or loss of property as sec forth in Ia- 
suring Clause (C) while the Property is in transit io the 
custody of any armored motor vehicie company, unless 
sich loss shal! be in excess of the amount iccovered of 
recused by the Insured under (a) the Insured’s contract 
with sond armored mocor vehicle company, (b) insurance 
catticd by said armozed motor vehicle compary for the 
beret of users of its service, ant (c)} all ocher insurance 
ant indemnity in force in whatsoever form carried by 
for the benefice of users of said armored moror vehicle 
y's service, and then this bond shall cover only 

such excess 
Aav loss resulting directly of inli y from trading, 
sith of withoce che knowledge of the Insured, in the 
name of the Insured of ozherwisc, whether of not repre: 
cented by any indebredness of balame shawn to be due 
the Insured on any customer's accoun:. actual ar 
Fomtious, and noraithetn.ing any act or omission on 
the part of any Employee ia connection with any sc- 
socct relaung to sch trading, indchiedness, of bal- 

oh 
Warranty 

by or on behalf of the Insured, 
ation ot otherwise, shall be 
ce: exvepe thar i it cece to che 
she peton masing the seate 


Loss—-Notice—Proof—Legal Proceedings 
a The In 3 


tod shal, ete thes sec 
6 LO ce SSN we | 


. ke 
df siratl frara of sic 


learning of such Icas shall file with the Underwri-r: »  . 4 
proof of claim duly sworn to. The Underwriter shall «e+. 
days after notice and A aged of lees within which to ivestigste 
the claim, bur where loss is clesr and undispured, settlement 
shail be made within forty-eight hours; and this shall apply not- 

i the loss ic made up wholly or in part of securities 
of which duplicates may be obcained. No action of proceeding 
shall be brought under this bond in regard to any loss, unles: 
begun within rwenry-four months after the Insured shall lear 
of such loss, except that any action or proceeding to recove 
hereunder on account of any judgment against the Insured ix 
any suit mentioned in the paragraph entitled Cours Costs an. 
Asorne Fees, or to recover attorney:’ fees paid in any such 
suit, sti! be begun within rwenty-four months from the date 
upon which the judgment in such suit shall become final, or ia 
case sich limitation be void under the law of the place govern 
ing t~ conseruction hereof, then within the shortest period of 
limitation permirted by such law. 


Valuation 
Securities 


Section 4. The value of any securities, for the lows of which 
claim shall be made wader this bond, shal! be determived by the 
cost of an equivalent amount of securities of the same issue 

by or at the inseance of the Underwriter; provided, 
wever, that if, prior to such purchase by or ac the instance of 
the Underwrite-, che Insured shall be compelled, by the demands 
of a third parr, or by marker rulez, to assume the cost of an 
equivaleot amour of securities of the same issue, and shall 
notify the Underv.viter, in writing, of such compulsioc, suc! cose 
shali be raken as ti.~ value of such securities. The amount of the 
Jnsused’s claim on « count of any such floss shal! be deémed to 
be the cose of such ; curities as herein determined. In case of « 
loss of subscription, onversion, redemption or deposit privileges— 
as above set forth, tse amount of such loss shall be the value of 
such privilege: immediately | greg the expiration thereof. If 
any securities for the loss of which claim shall be made under 
this bond cannot be replaced or have no quoted marker value, or 
if such subscriptioa, conversion, redemption or deposit privileges 
have no quoted market value, their value shall be determined 
agreement or arbitration. Any loss sustained under this bond 
money, currency or funds of any country shall be paid in the 
United Staies of America doilar equivaient of the money, cur- 
rency of funds of such country. Aay other joss sustained at any 
of the Insured’s offices covered under this bord acd payable in 
mooc7 shall be paid in the United Scates of America dollar 
equi. sient of the money, currency or funds of the country in 
which such office is jocated Any foreign exchange loss for which 
claim shall be made under this bond shall be deterrained by the 
average rate of exchange on the day preceding the discovery of 
such loss 


Property Orher Than Securities 

In the case of any loss of or damase to any Property, other 
than securities, or damags to the Insured’s offices covered under 
this bond, of loss of or damage to the furnishings, fixtures or 
equipment therein, the Underwriter shall nor be Jisble for more 
than the actual cash value of such Property, or of such furnish- 
ings, nxeures or equipment or for more than the «cual cose of 
repairing such Property or offices. furnishirgs, txrires or equip- 
mont or of replacing same with property of material of like 
quality and value. The Underwriter may. ac ics election, pay 
gach actual cash value, or make such repaits of replacements. 


Salvage 


seovery, whether made by the Insuied 


ef any loss 
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Attachment A — Original Bond 
annexed to Complaint. 


RIDER 
To be attached to and form part of Blanket Bond, Standard Form No. 14,No. = 45 F 1259 BC 
issued by THE AETNA CASUALTY AND SURETY COMPANY 
in favor of Paul R. Dean & Co., Inc. 
and dated October 15, 1966 
In consideration of the premium charged for the attached bond, it is agreed that: 


1. The attached bond is hereby amended by deleting from the first paragraph of Insuring Clause (B 


that with the words ‘within any of the Insured’s offices” to the end of the said paragrap 


part beginning 
and by substituting in lieu thereof the following: 


a ged or deposited within any offices or premises located anywhere, except while in the 

il or in any of the Insured’s offices specifically excluded from the coverage of this bond or 
with e carrier for hire other than an armored motor vehicle company for the purpose of trans- 
portation.” 


2 The attached bond shall be subject to all its agreements, limitations and conditions except as 
herein expressly modified. 


8. This rider shall become effective as of noon of the 15th day of October ,19 66. 


Signed, sealed and dated 
The 7tna Casualty and Surety Company 


OTe Eee occa OSE By ..... (Signature Naived) wn 
Resident Assistant Secretary. Resident Vice-President. 


PREMISES RIDER 
USE WITH BROKERS BLANKET BOND, STANDARD FORM NO. 14, 
VERAGE OF aa es (B) ISSUED 


° 

EXCLUDING, HOWEVER, ANY SUCH CONC RN 

FO OF FINANCING SUCH AS FINANCE COMPANIES, 0) 
MORTGAGES OR COMMERCIAL PAPER OR NOTE BROKERS. 
REVISED TO MARCH 28, 1949. a 


SR 6276 Printed in U.B.A. 
(F-807) 
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Attachment A — Original Bond 
annexed to Complaint. 


RIDER 
To be attached to and form part of Blanket Bond, Standard Form No. 14, No. 
issued by THE AETNA CASUALTY AND SURETY COMPANY 
infavorof Peul i. Dean & Co., Inc. 
anddated October 15, 1966 
In consideration of the premium charged for the attached bond, it is agreed that: 
1. The attached bond is hereby amended: 


(a) by deleting that part of the opening — beginning with the words “sustained by the 
Insured” to the end of the said paragraph and by substituting in lieu thereof the following: 


“sustained and discovered as hereinafter set forth.”; 
(b) by hg the paragraph entitled “INDEMNITY AGAINST LOSS UNDER PRIOR BOND OR 
POLICY’; 


(c) ss inserting “and other valuable papers and documents” in the DEFINITION OF PROPERTY 
after the words “mortgages and instruments”; 
(d) bed inserting after the paragraph entitled “COURT COSTS AND ATTORNEYS’ FEES” the fol- 
lowing: 
“THE LOSSES COVERED BY THIS BOND ARE THOSE SUSTAINED AND DISCOVERED AS 
FOLLOWS: 


"1 Lomas mantainoe by Se Karena ate Sean at the ate hovel and whe this bend & te 
‘orce. 


“2. Losses sustained by the Insured at any tizne before the termination or cancelation of 
this bond as an entirety, which would have been recoverable under the coverage of any 
other insurance carried by the Insured or any predecessor in interest of the Insured and 
giving some or all of the coverage afforded under the Insuring C'ause of this bond 
applicable to such losses, had such other insurance given all the coverage afforded 
under such Insuring Clause of this bond; PROVIDED, with respect to losses covered by 
this paragraph, that 
(a) the applicable coverage of this bond is substituted, on or after noon of the date of 
this bond, for the coverage given by such other insurance and the Insured or such 
predecessor, as the case may be, carried such coverage continuously from the time 
such losses are sustained to the date and hour the coveraze of this bond is substi- 
tuted therefor, and 

(b) such coverage in force at the time such losses are sustained gave some or all of the 
— orded under the Insuring Clause of this bond applicable to such losses, 
an 

(c) at the time of discovery of such losses, the period for discovery of loss under all 
bonds and policies of insurance which afford coverage applicable to such losses 
and for which the coverage of this bend is substituted, has expired, and 

(d) if the applicable amount of this bond is larger than the amount of coverage under 
any other insurance carried ~ the Insured or such predecessor, as the case may be, 
and in force at the time such losses are sustained, and giving some or all of the cov- 
erage afforded under the Insuring Clause of this bond applicable to such losses, 
then liability hereunder for such losses shall not exceed the smaller amount. 


“3. Losses referred to in paragraphs 1 and 2 immediately preceding must be discovered by 
the insured prior to the expiration of twelve months after the termination or cancela- 
tion of this bond as an entirety, as hereinafter set forth, or by mutual agreement.” 


2. The attached bond shall be subject to all its agreements, limitations and conditions except as 
herein expressly modified. 


3. This rider shall become effective as of noon of the 15th day of October , 19 66. 


Signed, sealed and dated 


The “Etna Casualty and Surety Company 


Resident Assistant Secretary. Resident Vice-President. 


RETROACTIVE EXTENSION RIDER 
FOR USE WITH RROKERS BLANKET BOND, STANDARD FORM NO. 14, 
TO AMEND THE DEFINITION OF PROPERTY AND TO ADO RETROACTIVE 
EXTENSION 
REVISED TO MARCH 25, 1949. 


SR 5364 Printedin USA 
(F-816) 
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Attachment A — Original Bond 
annexed to Complaint. 


RIDER 
To be attached to and form part of Blanket Bond, Standard Feim No. 14, No. 45 ¥ 1259 BC. 


in favorof Peul R. Dean & Co., Inc. 


and dated Octoder 15, 1966 


In consideration of the premium charged for the attached bond, it is agreed that: 
1. The attached bord is hereby armended: 
(a) by adding thereto an additional Insuring Clause as follows: 
“COUNTERFEIT CURRENCY INSURING CLAUSE 
“Any loss through the receipt by the Insured, in good faith, of any counterfeited or altered 
paper currencies or coin of the United States of America issued or purporting to have been 
issued by the United States of America or issued pursuant to a United States of America Stat- 
ute for use as currency.” 
(b) by adding to sub-section (a) of Section 1 the following: 
“or the Counterfeit Currency insuring Clause”. 


2. The attached bond shall be subject to ail its agreements, limitations and conditions except as 
herein expressly modified. 


3. This rider shall become effective as of noon of the 15th day of October ,19 66. 


Signed, sealed and dated 


COUNTERFEIT CURRENCY INSURING CLAUSE RIDER 
FOR USE WITH BLANKET BONDS, STANDARD FORMS NUS 14, 14 [CON- 
ore eas FORM), TO ADD THE COUNTERFEIT CURRENCY INSURING 


REVISED TO MARCH, 1952 
GR 34085 «PF tinted in USA. 
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Attachment A — Original Bond 
annexed to Complaint. 


RIDER 
To be attached to and form part of Blanket Bond, Standard Ferm No. 14,,No. 145 F 1259 BC 


’ 


in favor of Paul R. Dean & Co., Inc, 
and dated October 15, 1966 


In consideration of the premium charged for the attached bord, it is agreed that: 
I, The attached bond is hereby amended: 
(a) by inserting “’, stationery, supplies” in the “Offices and Equipment’’ paragraph of the Insur- 


ing Pua entitled “On Premises” after the word “fixtures” wherever it appears in such para- 
grapn, 


(b) by deleting the second paragraph of the Section of the attached bond entitled “Valuation” and 
by substituting in lieu thereof the following: 


“Books of Accounts and Other Records 


“In case of any loss of or damage to Property consisting of books of accounts or other records 
used by the Insured in the conduct of its business, the Underwriter shall be liable under this bond 
only if such books or records are actually reproduced and then for not more than the cost of blank 
books, blank pages or other materia!; plus the cost of labor for the zctual transcription or copying 
of data which shall have been furnished by the Insured in order to reproduce such books and other 


“Property other than Securities or Records 


“In case of any loss of or damage to any Property other than securities, books of accounts or 
other records as aforesaid or damage to the Insured s offices covered under this bond, or loss of 
or damage to the furnishings, fixtures, stationery, supplies and equipmen* | serein, the Underwriter 
shall not be liable for more than the actual cash value of such Prope:’,, or of such furnishings, 
fixtures, stationery, supplies and equipment, or for more than the actual cost of repairing such 
Property or offices, furnishings, fixtures, stationery, supplies and equipment, or of replacing sar 
with property or material of like quality and value. The Underwriter may, at its election, pay sucn 
actual cash value, or make such repairs or replacements.” 


2. The attached bond shall be subject to all its agreements, limitations and conditions except as 
herein expressly modified. 


3. This rider shall become effective as of noon on October 15, 1966 


AND RECORDS RIDER 
14, 14 


SOR VE ITH BLANKET SONDS, STANDARD FORMS NOS. 4 
Se) AND 20, TO AMEND THE “OFFICES AND IPMENT” PARA- 
OF THE PREMISES INSURING CLAUSE AND TO INSERT IN THE 
VALUATION SECTION A PROVISION FOR THE VALUATION OF ANY LOSS 
TO PROPERTY STING OF BOOKS OF ACCOUNTS 
on en peataae USED BY THE INSURED IN THE CONDUCT OF 


REVISED TO DECEMBER, 1961, 
SR 5463a Printed in USA. 
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Attachment A — Original Bond 
annexed to Complaint. 


RIDER 


To be attached to and form part of Blanket Bond, Standard Form No 
in favor of 


and dated Oetooer 15, 


In consideration of the premium charged for the attached Lond, it is agreed that 


1. Anything in the attached bo o the contrary notwithstanding, the attached bond does not cover 
any loss, in time of peace or war, dire t indirectly caused by or resulting from the effects of nuciear 
fission or fusion or radio-activity; provided, however, that this paragraph shall not apply to loss resulting 


from industrial uses of nuclear energy 


2. The attached bond shal! be subject to all its agreements, limitations and conditions except as herein 
expressly modified 


3. This rider shall become effective as of moon of the 15th day of October 19 66 


Signed, sealed and dated 


Attest 


Accepted 


arore 
FOR USE WITH ALL BANKERS BLANKET TYPES OF BOND. TO EXCLUU« 
LOSS FROM THE EFFECTS OF NUCLEAR FISSIOM OR FUSION OR RADIO- 
ACTiVviTY 
REVISED TO JANUARY. 198% 


SRSSI2 Primed MUSA 
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Attachment A ~ Griginal Bond 
annexed to Complaint. 


DISCOVERY RIDER 
(For use only with primary Forms Nes. 14 and 14 Cons.) 


To be attached to and form part cf Blanket Bend, Standard Form No. 14 , No. 45 F 1259 BC 


in favcrof Paul R. Dean @ Co., Inc. 


and dated October 3, 1966 


In censideration of the premium charged for the attached bond. it is hereby agreed that: 
| The attached bond is amended: 


{a) by deleting from the opening paragraph the words “sustained and discovered as 4ereinafter 
set forth’ and by substituting in lieu thereof the following: 


“sustained by the Insured at any time but discovered after noon of the 15th day 
of October 19 66 , and prior to the termination or cancelation of this bond 
as an entirety, as hereinafter set forth, or by mutual agreement.’ 
{b) by deleting in its entirety the provision of the attached bond beginning with the words 
cious COVERED BY THIS BOND ARE THOSE SUSTAINED AND DISCOVERED AS 
(c)_by deleting from the Section entitled “LIMIT OF LIABILITY UNDER THIS BOND AND PRIOR 
INSURANCE” that part reading “which occur partly during the period of this bond and partly 
during the period of" and by substituting in lieu thereof the following: ° 
“which are recoverable or recovered in whole or in part under any” 
(d) by adding to the Conditions and Limitations an additional Section reading as follows: 


“RIGHTS AFTER TERMINATION OR CANCELATION 
“Section . At any time prior to the termination or cancelation of this bond as an entirety, 
whether by the Insured or the Underwriter, the Insured may give to the Underwriter notice 
that it desires under this bond an additional period of twelve months within which to discover 
loss sustained by the Insured prior to the effective date of such termination or cancelation 
and shall pay an additicnal premium therefor. Upon receipt of such notice the Underwriter 
shall give its written consent thereto; provided, however, that such additional period of time 
shall terminate forthwith on the effective date of any insurance obtained by the Insured or its 
successors in business replacing in whole or in part the insurance afforded by this bond 
and in such event the Underwriter shall refund any unearned premium,” 

Z if the coverage of the attached bond supersedes in whole or in part the coverage of any other 
bond or policy of insurance issued by an Insurer other than the Unde: «riter and terminated, canceled or 
allowed to expire, the Underwriter, with respect to any loss or losses - :tained prior co such termination, 
cancelation cr expiration and discovered within the period permitted ..- .2r such other vond or policy for 
the discovery of loss thereunde:, shall be liable under the attached u--4 only for that part of such loss 
or losses covered by the attached bond as is in excess of the amount recoverable or recovered on ac-ount of 
such loss or losses under such other bond or Policy, anything to the contrary in such other bond or policy 
notwithstanding 

3. The attached bond shall be subject to all its agreements, limitations and conditions except as 
herein expressly modified. 

4 This rider shall become effective as of noon of the 15th dayof October 19 66 


Signed, sealed and dated 


OISCOVERY RIDER 
BONDS 
re 


cvea Fe 
Tl FEBRUARY 


Pintec im USA 
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Attachment A — Original Bond 
annexed to Complaint. 


RIDER 
To be attached te and form part of Blanket Bond Standard Form No. 14 , No. £5 
in favor of Paul R. Dean & Co., Inc. 
and dated October 15, 1966 
It is agreed that: 


1. The attached bond is amended: 


(a) by inserting in the Definition of Property after the words “in which the Insured has an in- 
terest’ the following: 


“or in which the Insured acquired or should have acquired an interest ey reason of a pre- 
decessor’s declared financial condition at the time of the Insured’s consolidation or merger 
with, or purchase of the principa! assets of, such predecessor’, 


(b) oY inserting in the Definition of Employees after the words “and wherever located,” the 
‘ollowing: 


“‘and one or more of the officers, clerks and other employees of any predecessor of the 
Insured whose principal assets are acquired by the Insured by cons dation or merger with, 
or purchase of assets of, such predecessor’. 


2. This rider is effective as of noonon October 15, 1966 


FOR USE WITH STANDARD FORMS NOS. 14 AND 14 (CONS.), DISCOVERY 
FORMS, TO AMEND THE DEFINITIONS OF PROPERTY AND EMPLOYEES TO 
INCLUDE REFERENCE TO A PREDECESSOR IN INTEREST OF THE INSURED, 


REVISED TO SEPTEMBER, 1963. 
5R 5809 Printed in USA. 
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Attachment A — Original Bond 
annexed to Complaint. 


same, shall be applied, if such recovery be made before payment 
by the Underwrier, as follows: if such loss be in excess of the 
amount of this bond plus the amount of the insurance of any 
co-insurers of the Underwriter and plus the amount of any de- 
ductible (i.¢., the amount over which this bond is written as ex- 
cess, or that part of any loss or losses which must be deducted 
before insurance under this bond applies) and of any uoderlyisg 
insurance or suretyship, then such net recovery shall be applied 
to such excess in reduction of the loss of the Insured and the 
balance, if any, shall be applied to that part of such loss for 
which the Underwriter and its co-insurers, if any, are licble; or if 
there be no such excess loss, then such ner recovery shall be 
applied to that part of such loss for which the Underwriter and 
its co-insurers, if any, avs liable. If such recovery be made after 
payment by the Underwriter, then such net recovery shall be 
applied as follows: if there be any such excess Joss, then such net 
recovery shall be applied to such excess, and the balance, if any, 
shall be applied to the reimbursement of the Underwriter and its 
co-insurers, if any, proportionately; or if there be no such excess 
loss, such net recovery shall be applied to the reimbursement of 
the Underwriter and its co-insurers, if any, proportionately. The 
Insured shall execute all necessary papers to secure to the Under- 
writer the rights herein provided for. 


Non-reduction of Liability 


Section 6. Payment of loss under this bond shal! nor reduce 
the liabiliry of the Underwriter under this bond for other losses 
whenever sustained; PROVIDED, however, that the total liability 
of the Underwriter under this bond on account of (a) any loss or 
losses caused by any one act of burglary, robbery or hold-up, or 
‘artempt thereat, in which no Employee is concerned or impli- 
cated, or (b) any loss or losses with respect to any one uninten- 
tional or negligent act or omission on the part of any person 
(whether one of the Employees or not) resulting in damage to or 
destruction or misplacement of Property, or (c) any loss or losses 
other than those specified in (a) and (b) preceding, caused 
by acts or omissions of any person (whether one of the Em- 
ployees or not) or acts or omissions in which such person is con- 
cerned or implicated, or (d) any loss or losses with respect to any 
one casualty or event, is limited to the sum above stated in the 
opening paragraph of this bond irrespective of the total amount 
of such loss or losses. 


Non-accumulation of Liability 


Section 7. Regardless of the number of years this bond shall 
continued in force and the number of premiums which shall be 
payable or paid, the liabiliry of the Underwriter under this bond 
with respect to any loss or losses specified in the PROVIDED 
clause of Section 6 of this bond shall not be cumulative in 
amonants from year to year or from period to period. 


Limit of Liability Under This Bond 
and Prior Insurance 
Section 8. With respect to loss or losses set forth in sub-section 


(c) of che PROVIDED clause of Section 6 of this bond which 
occur partly during the period of this bond and partly during 
the period of other bonds or policies issued by the Underwriter 
to the Insured or to any predecessor in interest of the Insured 
and terminated or canceled or allowed to expire and in which 
the period for discovery has not expired at the time any such loss 
or losses thereunder are discovered, the total liability of the 
Underwriter under this bond and under such other bonds or 
policies shail not exceed, in the aggregate, the amount carried 
hereunder on such loss or losses or the amount available to the 
Insured under such other bonds or policies, as limited by the 
terms and conditions thereof, for any such loss or losses, if the 
latter amount by the larger. 


Other Insurance or Indemnity 


Section 9. If the Insured carries or holds any other insurance 
or indemnity covering any loss or losses covered by this bond, 
the Underwriter shall be liable hereunder only for that part of 
such loss or losses which is in excess of the amount recoverable 
or recovered from such other insurance or indemnity. In no event 
shall the Underwriter be liable for more than the amount of the 
coverage of this bond applicable to such loss or losses; subject, 
nevertheless, to Section 6 of this bond. 


Termination 


Section 10. This bond shall terminate in its entirety—(a) at 
noon upor the effective date specified in a written notice served 
by the Underwriter upon the Insured, or sent by mail, and such 
date, if the notice be served, shail be not less than thirty days 
after such service, or, if sent by mail, not less than thirty-fve days 
afrer the date of mailing, or (b) upon the receipt by the Under- 
writer of a written request from the Ins to terminate this 
bond, or (c) immediately upon the taking over of the Insured by 
@ receiver of other liquidator or by State or Federal officials, or 
(d) immediately upon the taking over of the Insured by another 
firm. The mailing of notice by the Underwriter, «: aforesaid, to 
the Insured at its principal office, shall be sufficient proof of 
notice. The Underwriter, on request, shall refund ro the Insured 
the unearned premium computed pro rata if this bond be ter- 
minared at the instance of the Underwriter of if terminated 
as provided in sub-section (c) or (d) of this paragraph and at 
ia rates if terminated or reduced at the instance of the 
nsured. 

This bond shall terminate as to any Employee—(a) immedi- 
ately upon discovery by the Insured of any dishonest or fraudu- 
lent act on the part of such Employee, without prejudice to the 
Joss of any Property then in transit in the custody of such 
Employee, or (b) at noon upon the effective date specified in a 
written notice served upon the Insured or sent by mail, and such 
dare, if the notice be served, shall be not less than fifteen days 
after such service, or, if sent by mail, not less than twenty days 
after the date of mailing. The mailing by the Underwriter of 
notice, as aforesaid, to the Insured ar its principal office shall be 
suffcient proof of notice. 


RIDERS 


Section 11. 


The liability of the Underwriter hereunder is subject to the terms and conditions of the 


following Riders attached hereto: SR 5276; SF 53&4; SR 540£a; SR 5463a; GR 5512b; SR 5568; 


SR 5809 


The Insured by the acceptance of this bond, gives notice to the Underwriter terminating or canceling 


ptior bond(s) No(s). 
the time this bond becomes effective. 


Signed, sealed anddated October 15, 1966 


» such termination or cancelation to be effective as of 


THE 42TINA CASUALTY AND SURETY COMPANY 
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Attachment B — Renewal Bond 
annexed to Complaint. 


THE ATNA CASUALTY AND SURETY COMPANY 


STOCKBROKERS BLANKET BOND Hartford, Cerwecticut 06115 


Standard Form No. 14, Revised to September, 1970 
. 


(A Stock Company, herein called s!.c Underwriter) 


Bond No hs F 152 6 BCA 


| DECLARATIONS 
| ttem 1. Name of Insured (herein called Insured) PAUL R. DEAN & CO., INC. 


Principal Address: franklin Str Rochester New York | 


HOrTy) STATES 


Item 2. Bond Period: from noon on October 15, 1971 to noon on the effective date of the termination 


(MONTH. DAY, YEAR) 


or cancellation of this bond, standard time at the Principal Address as to each of said dates 


Item 3. Limit of Liability — 
Subject to Section 7 hereof, the Limit of Liability is $ 250,000.00 
Provided, however, that if any amounts are inserted below opposite specified Insuring Agreements or Coverage, 
such amounts shall be part of and not in addition to such Limit of Liability. 
Amount applicable to: 
Insuring Agreement (D)-—Forgery or Alteration $ Not Covered 
Insuring Agreement (E)-—Securities $ Not Covered 
Misplacement, Mysterious Unexplainable Disappearance 
Coverage in Insuring Agreement (B) $ Not Covered 
(Insert amount of Insuring Agreement or Coverage, or if an Insuring Agreement or Coverage 1s to be deleted, insert ‘Not Covered’’) 


If ‘Not Covered’ is inserted above opposite any specified Insuring Agreement or Coverage, such Insuring Agreement 
or Coverage and any other reference thereto in this bond —— to be deleted therefrom. 


Item 4. Offices Covered — | 
All the Insured’s offices in existence at aa us bond becomes er ve are covered under this bond 
except the offices located as follows: * 


Rui 
OU — 
oe <ed 
ES arate en So iain har sere Or RI Ee ce ROMs scams ane ee 
Item 5. The liability of the Underwriter is subject to the fern ermay of the following riders attached hereto: SR 5576a, 
SR 5876a, Special Rider No. 1 as 


‘rem 6. The Insured by the acceptance of in’s bond gives notice to the Underwriter terminating or canceling prior 
bond(s) or policy(ies) No.(s) LS F 1259 Bc 
such terr-ination or cancellation to be effective as of the time this bond becomes effective. 


Signed, sealed and dated (enter below) THE ATNA Wi AND SURETY COMPANY 
March 2, 1972 ji 


ce 4 “et ee 
. J# Robi ngon Atiomey-in-Fact 


THO 0.20 COM et Et 
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Attachment B — Renewal Bond 
annexed to Compiaint. 


The 
Conditions 
amount of 


discovered 


Underwriter, 


in consideration of an agreed premium, and subject to the Declarations made a part hereof, 
and Limitations and other terms of this bond, agrees with the Insured, in accordance with the Insuring Agreements hereof to which an 
insurance is applicable as set forth in Item 3 of the Declarations and with respect to lozs sustained 
during the Bond Period, to indemnify an.! hold harmless the Insured for: 


the Genera! Agreements, 


by the Insured at any time but 


~ INSURING AGREEMENTS | 


FIDELITY 


‘A) Loss through any dishonest or fraudulent act of any of the 
Employees, committed anywhere and whether committed alone or in 
cotha with others, including loss, through any such act of any of 
the Empicyees, of Property held by the Insured for any purpose or in 
any Capacity and whether so held gratuitously or not and whether or 
not the Insured ts liable therefor 


ON PREMISES 


(B) Loss of Property (occurring with or without negligence or vio- 
lence) through robbery, burglary, common-law or statutory larceny, 
thett, hold-up, or other fraudulent means, misplacement, mysterious 
unexplainable disappearance, damage thereto or destruction thereot, 
abstraction or removal from the possession. custody or contro! of the 
Insured, and loss of subscription, conversion, redemption or deposit 
privileges through the misplacement or loss of Property, while the 
Property is (or 1s supposed to be) lodged or deposited within any offices 
or premises located anywhere, except in an office listed in Item 4 of the 
Declarations or amendment thereof or in the mail or with a carrier for 
hire, other than an armored motor vehicle company, for the purpose of 
transportation 


s10Or 


Offices and Equipment 


{a) Loss of, or damage to, furnishings, fixtures, stationery, supplies 
or equipment, within any of the Insured’s offices covered under this 
bond caused by larceny or theft in, or by burglary, robbery or hold-up of 
such office, or atternpt thereat, or by vandalism or malicious mischief, 
or ‘b) loss through damage to any such office by larceny or theft in, or 
by burglary, robbery or hold-up of such office or attempt thereat, or to 
the interior of any such office by vandalism or malicious mischief pro- 
vided, in any event, that the Insured is the owner of such offices, 
furnishings, fixtures, stationery, supplies or equipment or is liable for 
such loss or damage,——always excepting, however, all loss or darnage 
through fire 


IN TRANSIT 


Loss of Property (occurring with or without negligence or vio 
fence) through robbery, cornmon-law or statutory larceny, theft, hold-up, 
misplacement, mysterious unexplainable disappeaiance, being lost or 
otherwise made away with, damage thereto or destruction thereof, and 
Joss of subscription, conversion, redemption or deposit privileges through 
the misplacernent or lass of Property, while the Property is in transit 
anywhere in the custody of any person ur persons acting as messenger, 
except while in the mai or with a carrier for hire, other than an armored 
motor vehicle company, for the purpose of transportation “such transit 
to begin immediately upon receipt of such Property by the tcarigporting 
person of persons, and to end immediatery upon delivery ac al 
destination 


iC) 


FORGERY OR ALTERATION 


(D) Loss through FORGERY OR ALTERATION of, on or in any 
bills of exchange, checks, drafts, acceptances, certificates of deposit, 
pr sory Notes, or other written promises. orders or directions to pay 
sums certain in money, due brils, money orders, warrants, orders upon 
public treasuries, letters of credit, written instructions or advices di- 
rected to the Insured, authorizing or acknowledging the transfer, pay- 
ment, delivery or receipt of funds or Property, which instructions or 
advices purport to have been signed or endorsed by any customer of 
the Insured of by any banking institution or stockbroker but which in- 
structions or advices either bear the forged signature cr endorsement 
or have been altered without the knowledge and consent of such cus 
tomer, banking institution or stockbroker, withdrawal! orders or receipts 
for the withdrawal! of funds or Property, or receints or certificates of 
deposit for Property and bearing the name of the Insured as issuer, ex- 
cluding, however, coupon and serial notes, bonds, scrip, debentures and 
cbligations of a similar nature, whether registered or unregistered, and 
coupons attached thereto or detached theretrom 

Any check or draft (a! made payable to a fictitious payee and en 
dorsed in the name of such fictitious payee or (b) procured in a face to 


mis: 


GENERAL 


ADDITIONAL OFFICES OR EMPLOYEES— 
OR MERGER 


CONSOLIDATION 


A If the Insured shall, while this bond ts in force, establish any addi- 
tional office or offices, such office or offices shall be automaticaliy 
covered hereunder from the dates of their establishment, respectively 
No notice to the Underwriter of an increase during any premium period 
in the aumber of office’ or in the number of Employees at any of the 
covered hereunder meed be given and no additional premium 
paid for the remainder of such premium period, unless such 
increase shall resutt from the Insured’ $ cont lidation or merger with, or 
ourchase of assets af, another firrn 


offices 


need b 


Cis 


face transaction with the maker or drawer thereof or with one acting as 
agent of such maker or drawer by anyone impersonat: "9 another and 
made or drawn payable to the one so impersonated and endorsed by 
anyone other than the one impersonated, shal! be deemed to be forged 
as to such endorsement i 

Mechanically reproduced facsimile + gnatures are treated the same 
as handwritten signatures 


SECURITIES 

(E) Loss sustained by the Insured, ir- 

of lability imposed upon the insured by 

or regulations of any Stock Exchange ct which the insured is a member 

or which would have been imposed upon the Insured by the constitution, 

rules or regulations of any Stock Exchange if the Insured had been a 
member thereof, 

(1) through the Insured’s having, in good faith and in the 
course of business, whether for its own account or for the account of 
others, in any representative, fiduciary, agency ar any other capacity, 
either gratuitously or otherwise, purchased or otherwise acquired, ac- 
cepted or received, or soid or deitvered, or given any value, extended 
any credit or assumed any liability, on the faith of, or otherwise acted 
upon, any securities, documents or other written imstruments which 
prove to have been 

{a) counterteited or forged as to the signature of any maker, drawer, 
issuer, endorser, assignor, lessee, transfer agent or regisirar 
acceptor, surety or guarantor or as to the signature of any person 
signing in any other capacity, or 

(b) rarsed or otherwise altered or lost o¢ stolen, or 

(2) through tive Insured’s having, in good faith and in the 
course of business, guaranteed in writing or witnessed any signatures, 
whether ror valuable consideration or not and whether or not such Quar- 
anteeing or witnessing ts ultra vires the Insured, upon any transfers, 
assignments, bills of sale, powers of attorney, guarantees, endorse- 
ments or other obligations upon or in connection with any securities, 
documents or other written instruments and which pass or purport to 
pass title to such securities, documents or other written instruments 
EXCLUDING, in any event, loss through FORGERY OR ALTERATION 
of on or in any biils of exchance, checks, drafts, acceptances, 
certificates of deposit, promissory nm other written promises, 
orders or directions to pay sums certa.n in money, due bills, 
orders, warrants, orders upon public treasuries, letters of cred 
instructions or advices directed to the Insured, authorizing or 
edging the transfer, payment, delivery or receipt of funds or Property 
which instructions or advices purport to have been signed or endorsed 
by any customer of the Insured or by any banking institution or stock 
broker but which instructions or advices either bear the forged signature 
or endorsernent or have been alterea without the knowiedge and consent 
of such customer, banking institution or stockbroker, withdrawal orders 

eceipts for the withdrawal of funds sr Property, or receipts or cer- 
ike 


uding !oss sustained by reason 
aw or by the constitution, rules 


tes, or 
money 
written 
acknow! 


s of deposit for Property and bearing rhe name of the Insured 


S ae) pati or other written: instruments shall be deemed 
to mean ind ry =? Original counterparts) negotiable or non- 
negotiable ag co ae having value which value 1s, in the 
ordinary course of rot ail transferabie by delivery of such agreements 
with any necessary endorsement or assignment 

The word “cuunterteited’’ as used in this Insuring Agreement shall 
be deerned to mean only an imitation of any such security, document 
or other written instrument which ts intended to deceive and to be taken 
for an original. 

Mechanically reproduced facsimile signatures are treated the same 
as handwritter; signatures 


“QUNTERFEIT CURRENCY 


(F) Loss through the receipt by the insured, in good faith, of any 
counterfeited or aliered paper currencies or coin of the United States 
of America or Canada issued or purporting to have been issued by 
the United States of America or Canada or issued pursuant to a United 
States of America or Canadian Statute for use as curre cy 


AGREEMENTS 


WARRANTS 


8. No staternent made by or on behalf of the Insured, whether con- 
tained in the application or otherwise, shall be deemed to be a warranty 
of anything except that it is true to the best of the knowledze ond belief 
of the person making the statement 


COURT COSTS AND ATTORNEYS’ FEES 


(Applicadie to all insuring Aq eements now or herea‘ter 
forming part of this bond) 


C. The Underwriter will indemnify the Insured against court costs 
and reasonable attorneys’ fee- incurred and paid by the Insured in 
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RIDER 


To be attached to and form part of Blanket Bond, Standard Form No. 14, No. LS F 1526 BCa 
PAUL R. DEAH & CO., INC. 


in favor of 


It is agreed that: 


1. The attached bond is hereby amended by deleting sub-section (i) of Section 2 and by substituting 
in lieu thereof the following: 


“(i) loss resulting from trading, with or without the knowledge of the Insured, in the name of 
the Insured or otherwise, whether or not represented by any indebtedness or balance 
shown to be due the Insured on any customer's account, actual or fictitious, and not- 
withstanding any act or omission on the part of any Employee in connection with any 

Se account relating to such trading, indebtedness, or balance. This sub-section shall not 
apply to Insuring Agreement (D) or (E) if coverage is carried thereunder.” 


October 15, 1971 


2. This rider applies to loss sustained at any time but discovered after noon on 
standard time as specified in the attached bond. 


Accepted: Pat . < 
| i ba icas 


DELETE TRADING LOSS COVERAGE — DISCOVERY FORM 


FOR USE WITH BLANKET BOND, STANDARD FORM NO 14, ‘DISCOVERY’ —~ \ 
FORM. TO DELETE TRADING LOSS COVERAGE “ 


REVISED TO SEPTEMBER, i970.- *. 
SR 5576a Printed in U.S.A 


To 


in favor 
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RI 
DER 1h 
be attpabed to pgaigr a eet of Blanket Bond, Standard Form No 


of 


It is agreed that 


1 


2 


The attached bond is amended 


(a) by deleting the second paragraph of subsection (a) of Section 1, 


oe of Section 2, and 


(b) by deleting subsection (k 


(c) by deleting Section 3 


This rider applies to loss sustained at any time but discovered after noon on 


standard time as specified in the attached bond 


Accepted: 


FOR US 


DELETE EOP COVERAGE — DISCOVERY FORM 


WITH BLANKET BONDS, STANDARD FORMS NOS 14 22 AND 
24 DISCOVERY FORMS, TO DELETE ELECTRONIC DATA PROCESSING 
COVERAGE 


REVISED TO SEPTEMBER, 1970 


SR 58760 


Printed in USA 


LS F 1526 Boa 


October 15, 1971 
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annexed to Com»lv 


SPECIAL RIDER 


To be attached to.and a part of Elanket Bond, Standard 
Form No. 1h, No. - 1% fee" 


PAUL il. DEAN & CO., IC. 
October 15, 1971 


in favor of 
and dated 
It is agreed that: 


1. Anything in the attached bond to the contrary notwithstanding, 
the attached bond does not cover (a) the loss of any security endorsed 
80 as to render it negotiable unless such loss shall be sustained 
within thirty (30) minutes after receipt or within thirty (30) minv*as 
prior to scheduled delivery or (b) the loss of any bearer instruments 
while retained on your premises overnight. : ey 


2. The attached bond shall be subject to all its agreements, 
limitations and conditions execpt as herein expressly modified. 


30ctiider tiger fall become effective as of noon on the 
oe 


day of 9 . 


defending ariy cuit or legal proceeding brought against the Insured to 
enforce the Insured’s liability or alleged inability on account of any loss, 
clairn or damage which, if established against the Insured, would con- 
stitute a valid and collectible loss sustained by the Insured under the 
terms of this bond. In the event such loss, claim or damage is subject 
to a Deductible Amount or is in excess of the amount collectible under 
the terms of this bond, such court costs and attorneys’ fees shall be pro 
rated. Such indemnity shall be in addition to the amount ot this bond. 
in consideration of such indemnity, the Insured shall promptly give 
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notice to the Underwriter of the institution of any such suit cr legal pro- 
ceeding; at the request of the Underwriter shall furnish it with copies of 
all pleadings and other papers therein; and at the Underwriter’s election 
shall permit the Underwriter to conduct the defente of such suit or fegal 


. Proceeding, in the insured’s name, through attorneys of the Under- 


writer's own selection. In the event cf such election by the Underwriter, 
the Insured shall give ali reasonable information and assistance, cther 
than pecuniary, which the Underwriter shall deem necessary to the 
proper defense of such suit or legal proceeding. 


THE FOREGOING INSURING AGREEMENTS AND GENERAL AGREEMENTS ARE SUBJECT TO THE 
FOLLOWING CONDITIONS AND LIMITATIONS: 


DEFINITIONS 


Section 1. The following terms, as used in this bond, shall have the 
respective meanings stated in this Section: 

(a) “Employee” means one cr more of the Insured’s officers, clerks” * 
and other employees while employed in, at or by any of the Insured’s 
offices while covered under this bond and one or more of the officers, 
clerks and other employees of any predecessor of the Insured whose 
principal assets are acquired by the Insured by consolidation or merger 
with, or purchase of assets of, such predecessor, and attorneys retained 
by the Insured to perform legal services for the Insured and the em- 
ployees of such aftorneys while such attorneys or the employees of 
such attorneys are performing such services for the Insured, and Guest 
Students pursuing their studies or duties in any of the Insured‘s offices. 

Each natural person, partnership or corporation authorized by written 
agreement with the Insured to perform services as electronic data proc- 
essor of checks or other accounting records of the Insured, herein called 
Processor, shall, while performing such services, be deemed to be an 
Employee as defined in the preceding paragraph. Each such Processor 
and the partners, officers and employees of such Processor shail, col- 
lectively, be deemed to be one Employee for all the purposes of this 
bond; excepting, however, the second paragraph of Section 11. 

(b) “Property” means money (i.e., currency, coin, bank notes, Fed- 
eral Reserve notes), postage and revenue stamps, U.S. Savings Stamps, 
bullion, precious metals of all kinds and in any form and articles made 
therefrom, jewelry, watches, necklaces, bracelets, gems, precious and 
semi-precious s*ones, bonds, securities, evidences of debts, debentures, 
scrip, certificates, interim receipts, warrants, rights, puts, calls, straddles, 
spreads, transfers, coupons, drafts, bills of exchange, acceptances, notes, 
checks, withdrawal orders, money orders, warehouse receipts, bills of 
lading, conditional sales contracts, abstracts of title, insurance policies, 
deeds, mortgaces upon real estate and/or chattels and upon interests 
therein, and assignments of such policies, mortgages and instruments, 
and other valuable papers, including books of account and other records 
used by the Insured in the conduct of its business, and all other instru- 
ments similar to or in the nature of the foregoing (but excluding all data 
processing records) in which the insured has an interest or in which the 
Insured acquired or should have acquired an interest by reason of a 
predecessor's declared financial condition at the time of the Insured’s 
consolidation or merger with, or purchase of the principal assets of, such 
predecessor or which are held by the insured for any purpose or in any 


Insured is liable therefor. 


cepacity and whether so held gratuitously or not and whether or Was aay 
~ i 


EXCLUSIONS 


Section 2. THIS BOND DOES NOT COVER: .) J P L 


(a) loss effected directly or indirectly by means of forgery or altera- 
tion of, on or in any instrument, except when covered by Insuring 
Agreement (A), (D), (E) or (F). 


z 


—_—* th 
(b) toss due to riot or civil commotion outside the United-States oft % 


America and Canada; or loss due to military, naval or “usurped power, | | 


war or insurrection unless such loss occurs in transit in the circum- 
stances recited in Insuring Agreement (C), and unless, when such transit 
was initiated, there was nc knowledge of such riot, civil commotion, 
military, naval or usurped power, war or insurrection on the part of any 
Person acting for the Insured in initiating such transit. 

(c) loss, in time of peace or war, directly or indirectly caused by or 
resulting from the effects of nuclear fission or fusion or radioactivity; 
provided, however, that this paragraph shall not apply to loss resulting 
from industrial uses of nuclear energy. 

(d) toss resulting from any act or acts of any person who is a member 
of the Board of Directors of the Insured or a member of any equivalent 
body by whatsoever name known unless such person is also an Employee 
or an elected official of the Insured in some other capacity, nor, in any 
event, loss resulting from the act or acts of any person while acting 
in the capacity of a member of such Board or equivalent body; or loss 
resulting from any dishonest or fraudulent act or acts of any partner 
of the Insured. 

(e) loss resulting from the complete or partial non-payment of, or 
default upon, any loan or transaction in the nature of, or amounting to, 
a loan made by or obtained from the Insured or any of its partners, 
directors or Employees, whether authorized or unauthorized and whether 
procured in good faith or through trick, artifice, fraud or false pretenses, 
unless such loss is covered under Insuring Agreement (A), (D) or (E). 

(f) loss resulting from any violation by the Insured or by any Employee 

{a) of law regulating (1) the issuance, purchase or sale of secu- 
rities, (2) securities transactions upon Security Exchanges 
or over the counter market, (3) Investment Companies, or 
(4) Investment Advisers, or 

(b) of any rule or regulation made pursuant to any such law, 

unless such loss, in the absence of such laws, rules or regulations, would 
be covered under Insuring Agreement (A). 


(g) loss of Property contained in customers’ safe deposit boxes unless 
such loss be sustained through any dishonest or fraudulent act of an 
Employee in such circumstances as shall make the Insured legally liable 
therefor. 

(h) loss of Property or loss of privileges through the misplacement 
or loss of Property as set forth in Insuring Agreement (B) or (C) while 
the Property is in te custody of any armored motor vehicle company, 
unless such loss shall be in excess of the amount recovered or received 
by the Insured under (a) the Insured’s contract with said armored motor 
vehicle company, (b) insurance carried by said armored motor vehicle 
company for the benefit of users of its service, and (c) all other insurance 
and indemnity in force in whatsoever form carried by or for the benefit 
of users of said armored motor vehicle company’s service, and then this 
bond shall cover only such excess. 

fi) loss resulting from trading, with or without the knowledge of the 
Insured, in the name of the Insured or otherwise, whethe: or not repre- 
sented by any indebtedness or balance shown to be due the Insured on 
any customer's account, actual or fictitious, except when covered under 
Insuring Agreement (A), (D) or (E). 

(j) any person, who is a partner, officer or employee of any Processor 
covered under this bond, from and after the time that the Insured or any 
partner or officer thereof not in collusion with such person shall have 
knowledge or information that such person has committed any fraudu- 
lent or dishonest act in the service of the Insured or otherwise, whether 
such act be committed before or after the time this bond is effective. 


ASSIGNMENT OF RIGHTS 


Section 3. This bond does not afford coverage in favor of any Proc- 
essor, as aforesaid, and upon payment to the Insured by the Underwriter 
on account of any loss through fraudulent or dishonest acts committed 
by any of the partners, officers or employees of such Processor, whether 
acting alone or in collusion with others, an assignment of such of the 
Insured’s rights and causes of action as it may have 2gainst such 
Processor by reason of such acts so committed shall, to tne extent of 
such payment, be given by the Insured to the Underwriter, and the 
Insured shall execute all papers necessary to secure to the Underwriter 
the rights herein provided for. 


LOS 1CE—PROOF--LEGAL PROCEEDINGS 

+f ‘oe d is for the use and benefit only of the insured 
ngite Declarations and the Underwriter shall not be liable here- 

ulder fdr loss sustained by anyone other than the Insured unless the 
insured, in its sole discretion and at its option, shall include such loss in 
the Insured’s proof of joss. At the earliest practicable moment after dis- 
covery of ony_loss—heféunder the Insured shall give the Underwriter 
written & ce thereof and shall also within six months after such dis- 


. + Overy furnish to the Underwriter affirmative proof of loss with full 


Particulars. If claim is made under this bond for loss of securities, the 
Underwriter shail not be liable unless each of such securities is iden- 
tified in such proof of loss by certificate or bond nurnber. The Under- 
writer shall have thirty days after notice and proof of loss within 
which to investigate the claim, but where the loss is clear and undis- 
puted, settlement shall be made within forty-eight hours; and this 
shall apply notwithstanding the loss is made up wholly or in part of 
securities of which duplicates may be obtained. Legal proceedings for 
recovery of any loss hereunder shall not be brought prior to the expira- 
tion of sixty days after such proof of loss is filed with the Underwriter 
nor after the expiration of twenty-four months from the discovery of 
such loss, except that any action or proceeding to recover hereunder on 
account of any judgment against the Insured in any suit mentioned in 
General Agreement C or to recover attorneys’ fees paid in any such suit, 
shall be begun within twenty-four months from the date upon which 
the judgment in such suit shall become final. If any limitation embodied 
in this bond is prohibited by any law controlling the construction hereof, 
such limitation shall be deemed to be amended so as to be equal to the 
minimum period of limitation permitted by such law. 


VALUATION 


Section 5. Securities 

The value of any securities, for the loss of which claim shall be made 
under this bond, shall be determined by the cost of an equivalent amount 
of securities of the sarne issue purchased by or at the instance of the 
Underwriter; provided, however, that if, prior to such purchase by or at 
the instance of the Underwriter, the Insured shall be compelled, by the 
demands of a third party or by market rules, to assume the cost of an 
equivalent amount of securities of the same issue, and shall notify the 
Underwriter, in writing, of such compulsio «ch cost shall be taken as 
the value of such securities. The amount 01 .» !nsured’s claim on ac- 
count of any such loss shall be deemed to be thy cost of such securities 
as herein determined. In case of a loss of subscription, conversion, 
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redemption or deposit privileges, as above set forth, the amount of such 
joss shail be the value of such privileges immediately preceding the ex- 
pirat on thereof. If such securities cannot be replaced or have no quoted 
market value, or tf such privileges have no quoted market value, their 
value shail be determined by agreement or arbitration 

Any toss under this bond of currency or funds of any country shal! be 
paid in the currency or funds of such country or, at the option of the 
Insured, in the United States of America dollar equivalent thereot deter- 
roined by the rate of exchange at the time of the payment of such loss 
Any other loss sustained at amy of the Insured’s offices covered under 
this bond and payable in money shall be paid in the currency or funds 
of the country im which such office is located or, at the option of the 
Insure, in the United States of America dollar equivalent thereof deter- 
mined by the rate of exchange at the time of the payment of such loss 


Loss of Securities 

If the applicable coverage of this bond is not sufficient in ammount to 
indemnify the Insured in ful! for the loss of securities for which claim 
is made hereunder, the lability of the Underwriter under this bond is 
limited to the payment for, or the duplication of, so much of such secu- 
rities as has a value equal to the amount of such applicable coverage and 
in such event, the Insured shall assign to the Underwriter 3: its rights, 
title and interest in and to those securities for which such payment or 
duplication is made by the Underwriter 


Books of Account and Other Records 

In case of loss of, or damage to, rroperty consisting of books of ac 
count or other records used by the Insured in the conduct of its business, 
the Underwriter shall be liable under this bond only if such books or 
records are actually reproduced and then for not more than the cost of 
blank books, blank pages or other materials plus the cost of labor for the 
actual trasacription or copying cf data which shall have been furnished 
by the Insured in order to reproduce such books and other records 


Property other than Securities or Records 
in case of loss of, or damage to, any Property other than securities, 
books of account or other records as aforesaid or damage to the In- 
sured’s offices covered under this bond, or loss of, or damage to, the 
furnishings, fixtures, stationery, supplies and equipment therein, the 


Underwriter shall not be liable for more than the actual cash value of 

such Property, or of such furnishings, fixtures, stationery, supplies and 

equipment, or for more than the actual cost of repairing such Property 

or offices, furnishings, fixtures, stationery, supplies and equipment, ta 
ue 


of replacing same with property or material of like quality and val 
The Underwriter may, at its election, pay such actual! cash value! 
make suc repairs or replacements if the Underwriter and the ifsur 
cannot agree upon such cash value or such cost of repairs or xe lade 
ments, such cash value or such cost shall be determined by ar ration 
4 
SALVAGE 


Section 6. If the Insured shall sustain any loss aes this bond 
which exceeds the amount of coverage provided b nd plus the 
Deductibie Amount, if any, applicable to such ows, See nsured shall be 
entitled to all recoveries made after payment by the iderwriter of loss 
covered by this bond, except recoveries on account of loss of securities 
as set forth in the third paragraph of Section 5 or recoveries fro: 
suretyship, insurance, reinsurance, security and indemnity taken by € 
fur the benefit of the Underwriter, by whomsoever made, less the 


j 


~ 
agtiy ss. 
cost of effecting such recoveries, until reimbursed for such phi : 


and any remainder, or, if there be no such excess loss, any such recBv- 
eries shali be applied first in reimbursement of the Underwriter end 
thereafter in reimbursement of the Insured for that part of such loss 
within such Deductible Amount. The Insured shal! execute all necessary 
papers to secure to the Underwriter the rights herein provided for 


LIMIT OF LIABILITY 


Section 7. Payment of loss under this bond shal! not reduce the 
liability of the Underwriter under this bond for other losses whenever 
sustained; PROVIDED, however, that the total liability of the Under- 
writer under this bond on account of 

(a) loss caused by any one act of burglary, robbery or hold-up, or 
attempt thereat, in which no Employee is concermed or impli 
cated, or 
los: with respect to any one unintentional or negligent act or 
omission on the part of any person (whether one of the Emplovees 
or not) resulting in damage to or destruction or misplacement of 
Property, or 
loss other than those specified im (a) and (b) preceding, caused 
by all acts or omissions by any person (whether one of the Em- 
ployses cr not) or alf acts or omissions in which such person is 
converned or implicated, or 
lois other than those specified in (a), (b) and (c) preceding, result- 
ing from any one casualty or event 
is limited ito the Limit of Liability stated in Item 3 of the Declarations 
of this bond or amendment thereof or to the amount of the applicable 
coverage of this bond if such amount be smaller, irrespective of the total 
amount cf such loss 


(b) 


{d) 


NON-ACCUMULATION OF LIABILITY 
Section 8. Regardless of the number of years this bond shall continue 
in force anu tue numer of prerniums which shall be payable or paid, the 
_liability, cf the Underwriter under this bond with respect to any loss 


specified in the PROVIDED clause of Section 7 of this bond shall not be 


Cumulétive im amounts from year to year or from period to period 


LIMIT OF LIABILITY UNDER THIS BOND 
AND PRIOR INSURANCE 


Section 9. With respect to any loss set forth in subsection (c) of the 
PROVIDED clause of Section 7 of this bond which 1s recoverable or 
recovered in whoie or in part under any other bonds or policies issued 
by the Underwriter to the Insured or to any predecessor in interest of 
the Insured and terminated or canceled or allowed to expire and in 
which the period for discovery has not expired at the time any such 
loss thereunder is discovered, the total liability of the Underwriter under 
this bond and under such other bonds or policies shal! not exceed, in the 
aggregate, the amount carried hereunder on such loss or the amount 
available to the Insured under such other bonds or policies, as limited 
by the terms and conditions thereof, for any such loss if the latter 
amount be the larger 

'f the coverage of this bond supersedes in whole or in part the 
coverage of any other bond or policy of insurance issued by an Insurer 
other than the Underwriter and terminated, canceled or allowed to 
expire, the Underwriter, with respect to any loss sustained prior to 
such termination, cancellation or expiration and discovered within the 
period permitted under such other bond or policy for the discovery of 
loss thereunder, shall be liable under this bond only for that part of 
such joss covered by this bead as is in excess of the amount recover 
able or recovered on account of such loss under such other bond or 
policy, anything to the contrary in such other bond or policy notwith- 
standing. 

OTHER INSURANCE OR INDEMNITY 

Section 10. if the Insured carries or holds any other insurance or 
indemnity cevering any loss covered by this bond, the Underwriter shail 
be liable hereunder only for that part of such loss which is in excess of 
the a int recoverable or recovered from such other insurance or in 
demninaaln no event shall the Underwriter be liable for more than the 
amor othe coverage of this bond applicable to such loss; subject, 
ne Riess to Section 7 of this bond 


TERMINATION OR CANCELLATION 
C fenton 11. This bond shall be deemed terminated or canceled as ar 
irety—(a) thirty days after the receipt by the Insured of a written 
notice from the Underwriter of its desire to terminate or cancel this 
bond, or (b) immediasely upon the receipt by the Underwriter of a writ- 
ten request from sured to terminate or cance! this bond, or (c' 
immediately upor king over of the Insured by a receiver or other 
liquidator or b; r Federal officials, or (d) immediately upon the 
taking over of Yhejinsured by another business entity. The Underwrite- 
shall, on r@ques¥refund to the Insured the unearned premium, com- 
puted if this bond be terminated or canceled or reduced by 
notic or at the instance of, the Underwriter, or if terminated or 
Cary provided in sub-section (c) or (d) of this paragraph The 
er shall -efund to the Insured the unearned premium corm- 
Fate. at short rates if this bond be terminated or canceled or reduced by 
{ e from, o° at-the instance of, the insured 

This bond shall be deemed terminated or canceled as to any Employee 
(a) as soon as the Insured shal! learn of amy dishonest or fraudulent act 
on the part of such Employee, without prejudice to the loss of any Prop- 
erty then in transit in the custody of such Employee, or (b) fifteen days 
after the receipt by the Insured of a written notice from the Underwriter 

of its desire to terminate or cancel this bond as to such Employee. 


RIGHTS AFTER TERMINATION OR CANCELLATION 

Section 12. At any time prior to the termination or Cancellation of 

this bond as an entirety, whether by the Insured or the Underwriter 
the Insured may give to the Underwriter notice that it desires under 
this bond an additional period of twelve months within which to dis 

cover loss sustained by the Insured prior to the effective date of such 
termination or cancellation and sha!! pay an additional premium there- 
for. {f this bond is terminated or canceled as an entirety by reason of 
the taking over of the Insured by a receiver or other liquidator or by 
State or Federal officials, such receiver or other liquidator or State or 
Federal officials shall have the rights of the Insured and be subject to 
the same limitations as set forth in this paragraph provided that such 
rights are exercised by notice to the Underwriter within thirty days 
after such Insured is taken over by such receiver or other liquidator or 
State or Federal officials and provided, further, that such Insured has 
not previously exercised such rights. Upon receipt of such notice from 
the Insured or from such receiver or other liquidator or State or Federal 
officials, the Underwriter shall give its written consent thereto; 
provided, however, that such additional period of time shall terminate 
forthwith on the effective date of any other insurance. 

(a) obtained by the Insured or its successors in business, other than 
such receiver or other liquidator or State or Federal officials, 
replacing in whole or in part the insurance afforded by this bond, 
whether or not such other insurance provides coverage for loss 
sustained prior to its effective date, or 
obtained by such receiver, liquidator or State or Federal officials 
replacing in whole or in part the insurance afforded by this 
bond but only if such other insurance provides coverage to 
ome extent for loss sustained prior to its effective date, and 

in the event that such additional period of time is termi-ated as herein 
provided, the Underwriter shall refund any unear.ed pret ium. 


In witness whereof, the Underwriter has caused this bond to be executed on the Declarations page. 
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U.S. DISTRICT COURT 
WESTERN DISTRICT OF WEW YORK 


_— 


JOSEPH S. CARGES, as Trustee in 
Bankruptcy of PAUL R. DEAN & COMPANY, 
INC., 


ANSWER 


Plaintiff, 
Civil Action 
-vs- #74-127 
AEYTNA CASUALTY & SURETY COMPANY, 


Defendant. 


re nee enatenense nthe 


The Defendant, Aetna Casualty and Surety Company, 
hereinafter referred to as "Aetna" for its answer to the 
Plaintiff's Complaint herein, alleges as follows: 

1. Admits the allegations contained in paragraphs 
of Plaintiff's Complaint marked "1" and "11". 

2. Denies that it has knowledge or information 
sufficient to form a belief as to the allegations containe2 in 
paragraphs of Plaintiff's Complaint marked "2", "3", "4" 
and, therefore, denies the same. 

3. Denies the allegations containec in paracrap* 
Plaintiff's Complaint marked "6" except thet it admits that 
Or about the 15th day of Octoher, 1966, Aetna executed and 
celivered a Brokers Blanket Bond to the Bankrupt which Bond 
Defendant alleges was terminated on October LS) ES7Ls 

4. benies the aliegations contained in paragraph of 
Plaintiff's Complaint marked "7" except that it admits that on 
or about the 15th day of October, 1971, a Brokers Blanket Bond 
was issued by Aetna, a copy of which is annexed to Plaintiff's 
Complaint marked “Exhibit B", 

5. Admits that part of paragraph of Plaintif<‘s 
Complaint marked "10" which alleges that Aetna denies any 


liability to Plaintiff under any bond. 
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6. Denies each and every allegation in Plaintiff's 


Complaint contained not hereinbefore specifically admitted, 


controverted or denied. 


FOR A PURTHER, SEPARATE AND DISTINCT VAPENSE, 
THE DEFENDANT FURTHER ALLEGES: r 


7. That on the 15th day of October, 1971, the Bond 
referred to in Plaintiff's Complaint as the "original Bond", 
a copy of which is attached to Plaintiff's Complaint marked 
"Attachment A", was cancelled and terminated, 


FOR FURTHER, SEPARATE AND DISTINCT DEFENSE, 
THE DEPENDANT FURTHER ALLEGES: 


8. That on or about the 15th day of October, 1971, 
the Defendant .ssued a Brokers Blanket Bond No. 45 F 1526 BCA 
to Paul R. Dean & Co., Inc., a copy of which is attached to 
Plaintiff's Complaint and marked “Attachment B", 

9. That said Bond is in writing and speaks for itself 
as to its terms and provisions. 

10. That the Plaintiff and its predecessors have 
failed to comply with the terms and conditions of said Bond and 
have failed to present to Defendant any evidence of a claim under 
said Bond. 


FOR FURTHER, SEPARATE AND DISTINCT DEFENSE, 
THE DEFENDANT FURTHER ALLEGES: 


11. That said Bond provides, among other things, as 
follows: 


"This Bond is for the use and benefit only 
of the Insured named in the Declarations 
and the Underwriter shall not be liable 
hereunder for loss sustained by anyone other 
than the Insured unless the Insured, in its 
sole discretion and at its option, shall 
include such loss in the Insured's proof of 
loss. At the earliest practicable moment 
after discovery of any loss hereunder the 
Insured shall give the Underwriter written 
notice thereof and shall also within six 
months after such discovery furnish to the 
Underwriter affirmative proof of loss with 
full particulars." 
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l.. That Plaintiff and its predecessors have failed 


to comply with said provision and have failed to furnish proof 


of loss sustained by the insured with full particulars, 
13. That Defendant was not given notice by the insured 
at the earliest practicable moment after discovery of any loss. 


FOR FURTHER, SEPARATE AND DISTINCT DEFENSE, 
THE DEFENDANT FURTHER ALLEGES: 


14. That at the time Paul R. Dean & Co., Inc., 
applied for and obtained said Bond from the Defendant, it con~ 
cealed from the Defendant its true financial Situation and all 
or part of the presently condemned transactions, 

15. That such concealment was a fraud on the 
Defendant which rendered the Bond void. 


FOR FURTHER, SEPARATE AND DISTINCT DEFENSE, 
THE DEFENDANT FURTHER ALLEGES: 


16. That said Buiid provided, among other things, 
as follows: 


"This Bond shall be deemed terminated or 
cancelled as to any employee (a) as soon 

as the Insured shall learn of any dishonest 

or fraudulent act on the part of such employee," 


17. That said Bond terminated immediately when the 
Insured discovered the first alleged dishonest or fraudulent 
act on the part of Paul R. Dean. 


POR FURTHER, SEPARATE AND DISTINCT DEFENSE, 
THE DEPENDANT FURTHER ALLEGES: 


18. That said Bond provided, among other things, 
as follows: 


"This Bond does not cover loss résulting from 
any act or acts of any person who is a member 
of the Board of Directors of the Ineured or 

& member of any equivalent body by whatsoever 
name known unless such person is also an 
Employee or an elected official of the Insured 
in some other capacity, nor, in any event, loss 
resulting from the act or acts of any person 
while acting in the capacity of a member of 
such Board or equivalent body; or loss re- 
sulting from any dishonest or fraudulent act 
or acts of any partner of the Insured." 
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19. That any acts claimed as fraudulent or dishonest 
werea matter of record and were authorized or ratified by the 


Board of Directors. ‘. 


20. That the officers of the Insured were its directors 


21. That any act complained of which was done, was 
the act of the Insured, Paul R. Dean & Co., Inc., done at the 
direction or with the approval of its controlling authority, 
and losses, if any, were sustained in carrying on the business 
of Paul R. Dean & Co., Inc. and none of the alleged losses is 
a loss within any of ee coverages of said Bond. 

22. That any acts of Paul R. Dean complained of were 
the acts of Paul R. Dean & Co., Inc. 


FOR FURTHER, SEPARATE AND DISTINCT DEFENSE, 
THE DEFENDANT FURTHER ALLEGES: 


23. That said Bond provides, among other things, 
as follows: 

“This Bond daes not cover loss resulting from 

trading, with or without the knowledge of the 

Insured, in the name of the Insured or other- 

wise," 

24. That any loss complained of resulting from 
trading is not within the coverages of said Bond. 

WHEREFORE, the Defendant, The Aetna Casualty and 
Surety Company, demands judgment dismissing the Plaintiff's 
Complaint herein as to it, together with the costs and dis- 


bursements of this action. 


WINCHELL, CONNORS AND CORCORAN 
Attorneys for Defendant 
Office and Post Office Address 
45 Exchange Street __ : 
Rochester, New York 14614 
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URITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


ARNG RRR eer TS TENE ITI oC EILEEN ARSE, 3% CAAA PADS AAE RE ROM AREER 


JOGEPE 3. CARGES ae Trustee in 
Bankruptcy of PAUL R. DEAN & CO. INC., 


Plaintif?e 
= WB = CIVIL 74-127 
AETHA CADUALTY & SURETY COMPAYT, 


Rochester, B.¥. 14614 
Paul J. Suter 


Thies case was tried befere the undersigned 
without «a jury on July 7, 6 amd 9, 1975. 


i. Baul R, Deam & Company is ea Bew York 
Corporation whose principal business was the dealing in 
monicipal bends. 


BEST COPY AVAILABLE 
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2), The defendant 1s an insurance company authorized 
to Lemue insuryece palicies in the state of New York including 
the stechhelders\blasket hend on vhich this action is based. 

3. The plaintiff? was appointed by this court on 
June 14, 1973 as Trustee in Bankruptcy ef the Dean Conpany. 
Om April 4, 1973 Justin L. Vigder wae named Assignee for the 
benefit ef crediters ef the Dean company. 

4. ‘The Deen Company was 2 clesely belé corporation. 
The sole steckheléers ang directors were Peal RB. Dean and 
Jeha Bichels, each heldiag fifty percent ef the outetanding 
ated. Dean wae president and Wichels was vice-gresiéent. 

5. Dean hed formerly been asesciated with Reubright 
and Company, wrekers, specializing in municigal bead tranp- 
actioas. Bickols was a lawyer an@ for a time had practiood 
law im Mearee Opanty. Xu 1956 Michels discontinued his law 
practice and became a “private investor". 

6. The New York General Municipel Lew, Section 166, 
perudts camtracters tor mamnicipalities ex ether similar public 
corporations ouch ae echeel districts te depesit municipe) 
bende in lian ef cash retainages, than permitting then te 
Ghtain interest et the retained amounts. 

Ve Purowmt to thet provieion, the City ef Rochester 
from June 1970 through April 1973 dolivered te the Deas 
Company in payment for beads the Deen compuny was te bay and 
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hold pursuant to the above cited section, and contractors 
with Penfield Central School District delivered over 
$37,000.00 for the same purpose. 

8. On October 15, 1966, Aetna issued to the Dean 
Company ite Brokers Blanket ond in the amount of $200,000.00. 
This bond wae cancelled as of October 15, 1971 and replaced 
by Bond Number 45F1526BCA in the emount of $250,000.00. Both 
bends provided coverage only for losses discovered during the 
period of the bond without regard to when the losses were 
sustained. The bonds were intended to indemnify the Dean 
Company against losses occasioned by the dishonest, 
fraudulent or criminal acts of employees. ‘irectore were not 
eaployees unless they were also officers or otherwise 
employed by the company. 

9. The bonds provided for termination as to any 
exployee “immediately upon discovery by the insured of any 
dishonest or fraudulent ect on the part of such employes.“ 

10. The bond did not cover “loss resulting from 
any act or acts of any person who was a member of the Board 
of Directors ¢7? the insured or a member of any equivalent 
bedy by whatecever name known, unless such person was also 
an @aployee or an elected official of the insured in some 


other capacity, ner, in any event, loss resulting from the 
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act or acts of any person while acting in the capacity of 

a member of such Board or equivalent body; or loss resulting 
from arv dishonest or fraudulent act or acts of any partner 
of the insured." 

ll. The bond did not cover losses resulting 
from loans obtained from the insured or any of ite partners, 
directors or employees, whether authorized or unauthorized. 

22. Om April 4, 1973 the Dean Company filed an 
assignment for the benefit of creditors. On April 30, 1973 
a voluntary petition in bankruptcy was filed and the company 
was declared bankrupt. 

13. Sy its terme, the Bond terminated "{mnedi ately 
upon the taking over of the insured by a receiver or other 
State or Federal officer," 

14. The company's books revealed that as ef March 21, 
1973, Dean was indebted to the company in the amount of 
$557,318.73, mostly in the form of loans to Dean by the 
corporation. As of June 1, 1971 the indebtedness of Dean 
te the company waa $45,041.55. 

13. Michols took no part in the operation of the 
company. Dean was the sole operating officer. %y the 
admission of Hichols, Dean was the president and it was his 


company. Wichole had full access to the books of the company, 


drew checks on the company account, and drew a salary. 
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16. Both Nichols and Dean borrowed money from 
the company for their own personal use, including purchasing 
stock in Sande Broadcasting Company. In 1972 when the 
Dean Company wae in a serious financial state, DvLean and 
Nichole each borrowed $125,000.00 from the Dean Company. 

The Dean Company loaned an additional $40,000.00 of corporate 
money to one Sayre to purchase the Sande Broadcasting Company. 
Cver a period of eighteen months $81,500.00 was taken out 

of the company funds and loaned to Sande Broadcasting 
Company. 

17. During the last two or three years of the 
company's existence, Nichols came into the company's office 
more than two or three times a week and on occasion four 
times a week. 

18. The company's books show that on bruary 29, 
1972 the corporation had a deficit of $375,899.00 outstanding 
loans to Dean of $319,000.00 and to Bichols of $130,000.00, 


an outstanding loan te Bande Broadcasting Company of 


$90,000.00, and outstanding loans to Helco Chemical Company 
of $50,000.00. 

19. Prior to the Assignment for the benefit of 
creditors on April 4, 1973, Nichols had seen only one 
financial statement of the company, viz, the statement for 
the 1969 fiscal year. Except for the Sande Broadcasting 
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Company transaction, Michele at no othar time borrowed 
money from the company. 

20. The corporate books were maintained in a 
normal, and orderly manner, they were essentially a good 
set of corporate books. All money transferred from the 
Dean Company to Dean or Nichols or others was recorded in 
the company's books. 

21. The books of the corporation on w-2 forms 
disclosed that Nichols was paid $17,000.00 for the 1968 
fiscal year; $14,750.00 for the 1969 fiscal year; $17,250.00 
for the 1970 fiscal year; $12,000.00 for the 1971 fiscal 
year; and $25,000.00 for the 1972 fiscal year. 

22. The stock in the Sande Broadcasting Company 


purchased éntirely by money borrowed from the Dean Company, 


was taken in the individual names cf Dean and Nichole. 

23. The bond provides: “This bend is fer the 
use and benefit only of the insured named in the declarations 
and the underwriter shall not be liable hereunder for loss 
sustained by anyone other than the insured unless the insured 
in its sole discretion and at its option shall include such 
lose in the insured's proof of loss. At the earliest 
practicable moment sfter discovery of any loss hereunder, 
the insured shall give the underwriter written notice thereof 
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anc shall also within six months after such discovery 


furnish to the underwriters affirmative preof of loss vith 
full particulars." Wo valid proof of loss was ever filed 


by the insured or by Justin L. Vigdor or by the plaintiff. 


SOBCLUSIONS OF LAM 


1. There was no covered loss within the 
provisions of the bond. Paul Dean was the president and 
the sole operating entity of the Dean Company. He was not 
an employee within the provisions of the bond. 

2. Dean's knowledge of any fraud or dishonesty 
vas imputable to the Dean Company. 

3. Wichols was either aware of the financial 
condition of the company, or by his failure, as claimed by 
him, to make any effort to familiarize himself with the 
operation of the company, had entrusted the entire operation 
of the company to Dean. If Nichols was aware of the financial 
condition of the company, Nichol'’s knowledge of fraud is 
imputable to the company. If Wichols abdicated his 
responsibility as director and entrusted the operation of 
the company entirely to Sean, knowledge of the fraud by Dean 
was imputeable to the company. Dean and Nichols were the 
alter ego of the Dean Company. Knowledge ef fraud on the 
part of Dean or Nichols or both, is imputable to the company. 
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4. The Bond was intended to protect the Dean 
Company from the fraud of its employees and not to protect 
creditors from the fraud of the directors and stockholders. 

5. WSeither the insured nor the plaintiff filed 
the required proof of loss as required by the bond. 

6. The complaint should be dismissed. 

IT IS HEREBY ORDERED and ADJUDGED, on the evidence 
and on the above findings and conclusions, that the »a-tion 
is dismissed with costs to the defendant to be taxed by 


the Clerk. co 
fn : py ee 
{ road --3 


HAROLD P. BURKE 
United States District Judge 


January Z Jy » 1976. 
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AGREEMENT 


This Agreement by and between PAUL R. DEAN AND 
COMPANY, INC. of Rochester, New York, First Party (sometimes 
called "Corporation"), PAUL R. DEAN of 2583 Tork Hill Road, 
Victor, New York, Second Party and JOHN NICHOLS of 3901 East 
Avenue, Syracuse, New York and MORTON B. SMOOKLER of 411 Sycamore 
Terrace, Syracuse, New York, Third Parties, (said Second and 
Third Parties sometimes referred to as "Stockholders") 
WITNESSETH: 


WHEREAS Stockholders have formed a Corporation, pursuant 
to Section 402 of the Business Corporation Law of the State of 


New York under the name "PAUL R. DEAN AND COMPANY, INC.," and 


WHEREAS Stockholders desire to promote their mutual 
interests and the interest of said Corporation by imposing 
certain restrictions and obligations on the shares of stock 
of the Corporation, including the sale or other disposition thereof, 
and 


WHEREAS Second Party is the owner of Forty (40) Shares 
of the common no par value stock and each of the Third Parties 
is the owner of thirty (30) Shares thereof, and 


WHEREAS the said shares of the Corporation owned by 
Second and Third Parties constitute all of the issued and 


outstanding capital stock of the Corporation, 


Now, for good and valuable consideration, receipt 
whereof by each of the Parties hereto being acknowledged, Parties 


hereto do covenant and agree as follows: 


P-/6B3/ 


EXHIBIT 17 


Restrictions 
on Stock 


Stockholders’ 
Participation 
in 

Management 


Employment 


by 
Corporation 


Price and 
Terms for 
Purchase 
of Stock 
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1. Except as otherwise provided in the Agreement, 
no Stockholder shall encumber, sell, transfer or other- 
wise dispose of legal or equitable ownership of any or 
all of his stock without the written consent of the 
other Stockholders and of the Corporation. Corpora- 
tion shall not issue any additional stock without the 


consent of the other Stockholders. 


2. The Stockholders, 


in Corporation, agree that each shall vote his stock 


so long as they hold stock 


to provide that each Stockholder shall be elected as a 
member of the Board of Directors. 


3. Each Stockholder shall hold such office in the 
Corporation, and shall be employed by Corporation with 
such duties and at such salary, as may be determined 
by the Board of Directors. Each Stockholder agrees that 
while he is a Stockholder he will not, without the 
written consent of the other Stockholders, become 
interested in any other enterprise, whether incorpora- 
ted or unincorporated, and whether as employee, stock- 
holder, partner, creditor or otherwise, which is in 
competition with Corporation; provided, however, that 
this limitation shall not prohibit investment in 


securities listed on an organized stock or bond exchange. 


4. (a) 


circumstances under which there is an offer to sell, 


This Agreement hereinafter provides for 


or an option to purchase. 
(b) 
Corporation shall be determined upon the basis cf the 


The value of each share of stock of the 


financial statement at the end of t!2 fiscal year 


immediately preceding the offer to sell or option to 


purchase, computed in accordance with sound accounting 


principles consistent with the accounting principles 


Purchase of 
Stock of 
Stockholder 
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applied in keeping the books of the Corporation, and 
in accordance with the following: 


(i) All assets shall be taken at book value. 

(ii) Life insurance shall be taken at its cash 
Surrender value. No adjustment will be made 
with respect to the amount payable after 
the valuation date by reason of the death of the 
insured. 

(c) The terms of purchase for stock pursuant 
to this Agreement shall be a down payment in cash at 
settlement equal to twenty-five (25%) of the total 
purchase price of all of the stock purchased with the 
balance represented by negotiable promissory notes 
of the purchaser and payable (with right of pre- 
payment) in equal quarter-annual installments over a 
period of five (5) years from the date of sale. The 
promissory notes shall bear interest on the unpaid 
balance at the rate of five (5%) per cent per annum, 
payable quarter-annually. Any negotiable note executed 
by Corporation shall be personally endorsed by the 


remaining Stockholders and by their wives. 


5. (a) If a Stockholder desires to sell or 
transfer his stock he shall first offer all of his stock 
for sale to Corporation. The said offer shall be made 
by notice in writing addressed to Corporation, and to 
the other Stockholders. The price per share for the 


.Sale of said stock shall thereupon be determined in the 


Manner provided in paragraph “4". The Corporation shall 
have the right to accept the aforesaid offer by notice 
in writing to the offering Stockholder within thirty (30) 
days after price is so determined. 
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(b) If Corporation does not accept said 
offer within the said period, the other Stockholders 


shall have the cption to accept said offer. 


Purchase of 6. (a) In the event of the death of Second 


Stock on a re . 
Death of Party, the value of his stock shall he determined by 


Stockholder methods prescribed under paragraph "4", and his heirs, 
administrators and executors shall be obligated to 
sell and Corporation shall be obligated to purchase 
all of his said stock at the price and terms provided 
in paragraph "4". 


(b) Settlement for said purchase shall be 
made not later than One Hundred and Twenty (120) days 
(i) after the date of appointment of the executors 
or administrators of the deceased Stockholder, or 
(ii) after the date of the determination of the said 
value, whichever date is later, and shall take place at 
the principal office of the Corporation during business 
hours at a time and date within the said One Hundred and 
Twenty (120) day period fixed by the Corporation, 
provided, however, that if the purchase price of the 
stock of decedent is greater than the sum of the amount 
of the surplus of Corporation, and the amount of life 
insurance (not already reflected in said surplus) received 
by Corporation by reason of the death of said Stockholder, 
and if Corporation is prohibited by law from purchasing 
stock in excess of such sum, then Corporation shall 
be obligated to purchase so much of the said stock at 
the price per share as determined under paragraph "4" 
as equals such sum and the Third Party Stockholders 
shall thereupon be obligated to purchase, and the 


executors and administrators of the decedent Second 


Notices 
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Party Stockholder shall be obligated tc sell to 
them che remainder of the stock of the decease: 
Stockholder at the price per share and upon tie terms 


provided in paragraph "4". 


(c) In the event of death of a Third Party 
Stockholder the value of his stock shall] be determined 
by the method prescribed in paragraph "4", his heirs, 
administrators and executors, however, shall have the 
right to elect either to retain the stock or to 
sell it. In the event of retention of said stock, 
the Estate or the beneficiary of the Estate of the 
decedent Stockholder shall not have an enforceable 
to participate in management on the basis provided 
paragraph "2" of this Agreemen‘ 


In the event, however, that the Estate or 
the beneficiary of the Estate of decedent Third Party 
Stockholder elects to sell the said holdings of stock 
of the Corporation, the Corporation shall be obligated 
to purchase all of his said stock at the price and terms 
provided in paragraph "4". Settlement for the said 
purchase shall be made consistent with the procedures 
set forth in paragraphs “4", "5S(a)" and "6(b)". 


7. Whenever under this Agreement notice is required 
to be given, it shall be given in writing and either 
delivered personally or sent by registered or certified 
mail, postage prepaid, return receipt requested, and 
addressed, if to a Stockholder, to the address for 
such Stockholder set forth above, or if to Corporation, 


to the address of its principal office. Any party may 


change his mailing address by serving notice of such 
change and of such new address in the manner provided for 
the serving of any other notice. 


Assignment 


Changes 
Modifications 
Waivers 
Invalidity 


Endorsement 
of Stock 
Certificate 


Arbitration 
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8. This Agreement shall not be assignable by 
any Party hereto, except with the written consent of 
all the other Parties. 


9. No changes or modifications in the terms of 
this Agreement shal’. be valid and binding unless the 
same be by memorandum in writing, duly executed by 
the Parties hereto. Any Party hereto shall have the 
right to waive any default by another Party hereto. 
No waiver of any provision of this Agreement shall be 
valid unless in writing anid sisnad by the person against 
whom charged. If any provision of this Agreement or 
the application of such provision to any person or 
circumstances shail be held invalid such invalidity 
shall not affect the other provisions hereof, and the 


application thereof to any other person or circum- 
stances. 


iG. Each certificate of stock of Corporation 
shall bear the following statement: 


This certificate of stock is subject to 
an Agreement between the Stockholders 
and the Corporatton, a copy of which is 
on ftle with the Corporation.” 


ll. Any controversy or claim arising out of 
or relating to this Agreement, or the breach thereof, 
shall be settled by arbitration as follows: The 
Party hereto who demands said arbitration shall 
appoint one arbitrator, the other Parties hereto 
shall aproint another arbitrator, and the two arbi- 
tr so appointed shall appoint a third arbitra- 
<a! she decision of the majority of the three 
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arbitrators shall be binding upon all parties to this 
Agreement, and judgment upon the decision rendered by a 
Majority of the arbitrators may be entered in any 

court having jurisdiction thereof. The costs of the 
said arbitration shall be borne one-half by the indi- 
vidual demanding arbitration, and one-half by the 


other responding parties to said arbitration proceeding. 


This Agreement shall inure to the benefit of and 
be binding upon the Parties hereto and their respective heirs, 


administrators, executors, successors and assigns. 
IN WITNESS WHEREOF, the Parties hereto have duly 
executed this Agreement and two (2) duplicate originals thereof, 


all on the Gf day of August, Ninet-en Hundred and Sixty-six. 


PAUL R. DEAN AND COMPANY, INC. 


py PauX & Dew, Grea 


Paul R Denn 


Paul R. Dean 
¢ = E t ) ( 
—~ ME RII, Ne ("er 


Nichols 


B. Smookler 
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STATE OF NEW YORK) 


COUNTY OF MONROE ) 55? 


On this Jl day of August, 1966, before me 
personally came JOHN NICHOLS to me personally known who, 
being by me duly sworn did depose and say that he resides 
at 3901 Turk Hill ‘Road, Victor, New York, that he is the 
Vice President of PAUL R. DEAN AND COMPANY, INC., the 
Corporation described in and which executed the within 
Instrument; that he knows the seal cf said Corporation; 
that the seal so affixed to said Instrument is such 
corporate seal; that it was so affixed by order of the 
Board of Directors of said corporation, and that he 
signed his name by like order. 


Qoualell hob le, 


DONALD G. HOUGHTON 


NOTARY PUBLIC, State otN. ¥., Monroe County 
Commission Expires March 30, 1988'S 7 


STATE OF NEW YORK ) 
COUNTY OF MONROE ) 


SS: 


On this 3 day of August, 1966, before me the 
subscriber personally appeared 


PAUL R. DEAN 
JOHN NICHOLS 
MORTON B. SMOOKLER 


to me personally known and known to me to be the same 
persons described in and who executed the within Instrument 
and they acknowledgedtome that they executed the same. 


Bala Here 4, 


SH TON 


DONALD G. HOS 
NOTARY PUBLIC, State of N Y., Monroe County 
Gommission Expires Maich 30, 198 ¢ 7 
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EMPLOYMENT AGREEMENT 


This Agreement, made as of the Ist day of September, 


Nineteen Hundred and Sixty-six, by and between PAUL R. DEAN AND 
COMPANY, INC., a domestic corporation, having an office and 
principal place of business in the Temple Building, City of 
Rochester, and State of New York, hereinafter called 


"Corporation", and PAUL R. DEAN, hereinafter called "Dean", 
WITNESSETH, 


WHEREAS it is-the purpose of the Corporation to 
employ Dean as General Manager for the conduct of the business 


under the terms and conditions hereinafter set forth, 


NOW, THEREFORE, for good and valuable consideration, 
the receipt whereof by each of the Parties hereto being hereby 


acknowledged, the Parties hereto do covenant and agree as 
follows: 


1. The Corporation hereby employs Dean as General 
Manager of the Corporation and Dean hereby accepts employ- 
ment upon the terms and conditions hereinafter set forth. 


2. Dean is engaged as General Manager and Sales and 


Business Representative of the Corporation to supervise and 


direct and have general control over the business of the 


Corporation, its personnel, pt5lic relations and servicing. 


Dean shall devote his entire time, attention and energies 


to the business of the Corporation and shall not during the 


term of this Agreement be engaged in any other business 
activity whether or not such business activity is pursued 
for gain, profit, or other pecuniary advantage; but this 
shall not be construed as preventing Dean from investing 


paeigcite ones - 


Ek tigi) 


/ 
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his assets in such form or manner as will not require any 


services on his part in the Operation of the affairs of 
the companies in which such investments May be made. 


3. Dean shall be furnished with private offices, 
stenographic help and such other personnel, facilities 
and services suitable to his position and adequate for 
the performance of his duties. He further shall be 
furnished with an automobile with which to carry out the 
said performance of his duties, there being no restriction 
on his using the automobile for other purposes. 


4. For all services rendered by Dean under this Agreeme>t 
the Corporation shall pay him a salary of TWENTY-FIVE 
THOUSAND ($25,000.00) DOLLARS a year, payable in equal 
monthly installments at the end of each month. The foregoing 
shall not restrict or preclude his receiving such bonuses 
or other augmentation to his salary as the Board of Directors 
of the Corporation from time to time may direct. 


5. At the end of each month during the term of his 
employment, the Corporation shall pay to Dean an amount 
of money for entertainment, travel, and other miscellaneous 
expenses incurred in the course and in pursuance of the 
business of the Corporation, such payment to be made 
against a signed, itemized list of such expenditures. 


6. Dean's employment hereunder may not be terminated 
without just cause and then only after thirty (30) days' 
notice in writing from the Corporation to him. 
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7. The Corporation will obtain life insurance, 
insuring the life of Dean as a key employee in the sum 
of ONE HUNDRED AND FIFTY THOUSAND ($150,000.00) DOLLARS; 
the Corporation to be the beneficiary of any proceeds 


thereof and to pay the premiums for all said insurance. 


8. The period of this Agreement shall be three (3) 
years commencing September 1, 1966, and thereafter shall 
be renewable with the consent of Dean and the Corporation from 
year to year. 


IN WITNESS WHEREOF, the parties hereto have hereunto 
set their hands und seals the day and year first above written. 


PAUL R. DEAN AND COMPANY, INC. 


Pee ale 
saa ee n r Rieke s 
(Za R Renn 
Paul R. Dean 
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STATE OF NEW YORK 


COUNTY OF MONROE ) °°: 


? 

On this al day of August, 1966, before me 
personally came JOHN NICHOLS to me personally known who, 
being by me duly sworn did depose and say that he resides 
at 3901 Turk Hill Road, Victor, New York, that he is the 
Vice President of PAUL R. DEAN AND COMPANY, INC., the 
Corporation described in and which executed the within 
Instrument; that he knows the seal of said Corporation; 
that the seal so affixed to said Instrument is such 
corporate seal; that it was so affixed by order of the 
Board of Directors of said corporation, and that he 


signed his name by like order. 


OONALO G. HOUGHTON 
NOTARY PUBLIC, Stateo{N.Y Meare County 
Commission Expires March 30, 198 67 


STATE OF NEW YORK) 


COUNTY OF MONROE ) 55! 


On this fo day of August, 1966, before me the 
subscriber personally appeared 
SRG 
SOHN R. DEAN 


to me personally known and known to me to be the same 
person described in and who executed the within Instrument 
and he acknowledgedto me that he executed the same. 


Drews Si0l Hoivabe 
PONALO G. HOuccron 


NOTARY PUBLIC, Stateo{N.Y., Monzoe County 
Commission Expires March 39, 193 67 
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person in the same circumstances. This constitutes ordinary negligence. 
Gross negligence is far and above the omission of care of an ordinary 
reasonable person, almost criminal. Willful and wanton negligence is 
the reckless indifference to the consequences of ones act or omission. 
Negligence per se is that which is in violation of statutory law. 


Non-Waiver Agreement - An agreement whereby a breach in the contract is not 
waived, and estoppel cannot be asserted, 


Office Desk Claim - Claims handled within an office which usually are . 
handled without benefit of a Special face sheet. 


Omnibus Insured ~ A person entitled to coverage under a policy, although not 
specifically named as an insured, 


ea 
Proof of Loss - A piece of Gocumentary evidence and it is usually @ erm 
all, 


procuring necessary evidence which cannot otherwise be procured at 
or cannot be procured with reasonable convenience or at reasonable 
expense; & means of putting the insured definitely on record in cases 
where that procedure seems to be necessary. 


Pro Rata ~ (a) Distribution of the amount of insurance in one policy, among 
the several objects or places covered, in proportion to their val or 
to the amounts shown, (b) The distribution of liability emong the 
several insurers having policies on the risk, 


Referred Claim - A claim where the accident occurred and the policy was 
written in a territory other than your own and has been referred to 
your office for some special duty or service. 


Reinsurance - A contract by which an insurer procures a third person 
(insurer) to insure him against loss or liability by reason of the 
original insurance; a contract that one insurer makes with another. to 
protect the first insurer from a risk already assumed. 


Reservation ofRights - The reserving or holding of rights and defenses 
afforded by the policy contract when a breach or violation by the other 
party to the contract occurs, thereby avoiding the accusation of 
waiver, estoppel or ratification of the breach. 


Site Code - A code fer certain insureds to identify, separate and/or change 


the cost of claims to categories other than a policy number. Examples 
are stores, plants, divisions, subsidiaries or projects. 


Special Claim - A claim with an estimated full value under $2,500 in most 
lines of business which require neither reserves nor dictated reports. 


Special Damages - In casualty insurance and negligence law, such actual or 
out-of-pocket expenses or damages as arise directly from the act or 


fault complained of. 
a2 & 
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Section: A-5 


TECHNICAL |CLaing MANUAL | pate: say 30, 197 


OTHER MANUALS AVAILABLE 


Claim Manuals 


2. Claim Manual: Procedures: Procedural requirements for Casualty Claim 
handling. 


2. Claim Policy Manual: A compilation of Casualty Policies currently in 
use. i 


« 


Casualty Claim Training and Education Program Manual: Training of 
Casualty Claim Representative, Training Themes. 


Group Claim Training and Education Program Manual: Training of Group 
Claim Representative. 


Group Life and AD&D Claim Manual: Claim handling requirements. 


A Guide for the Newly Appointed Supervisor: A practical approach to 
the problems of a new Casualty Supervisor. 


Branch/Production Office - Loss Document Processing: Responsibilities 
of the Claim Department and the Processing and Coding Unit for the pro- 
cessing of Loss Documents. 


Selary Administration Manual: Outlines salary program for clerical and 
technical personnel, 


Organization Mamual: Outlines organization of the Company. Available 
through General Menager or Manager. 


SCAD Claim Service Manual: Outlines procedures for servicing SCAD 
accounts. 


Controller Manuals: Personnel and Administration (Red) Accounts and 
Collections (Green). 


Agent's Claim Manual: Outlines procedures and authority of agents in 
handling claims. 


Job Evaluation Manual (unclassified): Position Description and 
Standards of Performance for clerical and technical personnel. 


Letter Perfect: Outlines, procedures and format of Company correspondence. 
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Section: A-6 


LEECHNICAL |CLAInG MANUAL | pate. sity 30, 197 


STATEMENT OF PRINCIPLES ON RESPECTIVE RIGHTS 
AND DUTIES OF LAWYERS AND LAYMEN IN THE 
BUSINESS OF ADJUSTING INSURANCE CLAIMS 


The Claim Department of the £tna Life and Casualty recognizes and is in complete 
agreement with the Statement of Principles covering the respective rights and 
duties of lawyers and laymen in the business of adjusting insurance claims as 
set forth by the American Bar Association. This Association has established a 
committee known as the Conference Committee on Adjusters which has responsibil- 
ity for investigating complaints and recommend or take such action as is neces- 
sary tu correct practices deemed contrary to public interest. 


The Conference Committee on Adjusters has adopted the following Statement of 
Principles covering the rights of interested parties and the general public: 


The insurance business operates under sanction of law for the protection of 
its policyholders and the public. The terms of insurance policies are nearly 
all upon standard forms adopted or approved by state authorities in the in- 
terest of the public. 


The Committee believes that anyone who has, or thinks he has, a claim against 
a company is entitled at all times tocourteous, fair and just treatment from 
the representatives of that company. A cleimant is entitled to an investiga- 
tion of his claim and a reasonable prompt statement of the company's position 
th-reference to it...--- 2 -seeeee se eee 


The Committee recognizes that, while the companies have a definite obligation 
to pay all just claims and to avoid unnecessary litigation, they have an 
equally definite obligation to protect the insurance buying public from in- 
creased costs due to fraudulent or non-meritorious claims, 


1. Claims under insurance policies, for the purpose of this statement, 
are divided into two classes: 


First - A claim in contract bya policyholder or beneficiary directly 
against the insurance company which issued the contract. 


Second - A claim of a third person in tort against the holder of a 
policy of liability insurance. 


In the first class, the claimant and the insurance company each has 
the right to discuss the merit of the claim with the other, and to 
settle it. 


In the second class, under a policy by which the company insures the 
liability of the policyholder, it is recognized that the company has 
a direct financial interest in the claim presented against the policy- 
holder, and in a suit in which the name of the company may not appear 
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Section: B-1 


(TECHNICAL |craim MANUAL se ia ce | 


COVERAGE 


Carefully examine every notice of accident to determine whether it is covered 
by the policy under which it is reported. 


Questions of coverage mist be raised when the case is new. Any investigation 
may be prejudicial io our rights if coverage questions are not previously 
raised, 


Vv “Do not take any technical or unreasonable position on questions of coverage. ~ 
a Give careful consideration to coverege questions for either a denial or for a 
the possibility of _our_underwriters securing additional premiums. eee? 
—<—_---— a Cire eel a 
Advise the responsible Home Office Division of questionable coverage. Consider 
the underwriting intent in issuing the policy and also the legal principles 
involved in interpreting the policy construction, 


When writing to the Home Office » Give the policy number, policy form and the 
accident date. This will expedite the handling of your correspondence, 


You are never justified in assuming that policy coverage exists. Read the 
policy carefully. 


Refer to M & P Claim Manual, Section 4200 for responsibilities in determining 
and deciding coverage questions. 
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Section: B-6 


TECHNICAL sayeee RAEARSUAL | pate: suly 30, 1971 


DELAYED NOTICES 


Delayed notice to us of covered accidents and losses adversely affects our 
underwriting and reserve programs. Delayed notice occurs ihe be 1G OT if the 
insured or his representatives has knowledge of an accident or YEE prior 
to his reporting same to us. 


To help us treat delayed notice countrywide in a uniform manner, caref lly 
observe the following rules: 


1. Accept for investigation any notices whose delay may constitute viola- 
tion of the policy's notice provision with a full reservation of our 


rights. 


Refer to the Home Office a report whose delay in any way prejudices 
our interests. Give a full account of reasons for delay and ask for 
authority to handle. 


When there is less than six months' delay on notice, accept the case 
unless prejudice is found. Incorporate an explanation of the delayed 
notice in your investigation report only if unusual circumstances 
surround the case, 


If there is six months to a year delay, ics your discretion relative 
to acceptance if there is no prejudice. Devote a separate paragraph 
in your investigation report, captioned "Delayed Notice", to an 
explanation of the reasons for the delay. 


If there is more than a year delay (except Special cases), promptly 
investigate the reasons. Refer the case to the Home Office for 
authority to accept. If the insured or his representative had no 
prior knowledge of the occurrence, there is no delayed notice. 


Accept Specials only if there is no prejudice to the Company's interest 
according to your best judgment. 


If the insured claims no knowledge of the accident, do not send a 
reservation unless and until you have reason to believe him mistaken, 


8. Determine promptly whether or not a reservation may be lifted and 
notify the insured at once. 


Even if compelled by state law to accept claims after delay of notice, follow 
the program outlined in this bulletin. You have authority to accept eny case 
in states requiring acceptance, even those involving a delayed notice of one 
year or longer. Incorporate in one of your reports to the Home Office a brief 
explanation of the reasons for such a delay. 
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The impact on an insured of the receipt of a letter of reservation of rights 

is often severe, sometimes shocking. Make the letter clear and understanbable. 
Do not obscure the message. Anticipate and alleviate the shock by consider- 
ing how the letter should be delivered, Frequently, an explanation by tele- 
phone that a letter is being sent will be sufficient; at other times a hand 
delivery or the help of the agent is preferable. 


Telegraph the underwriting office when you send a reservation letter on a for- 
eign policy claim. The underwriting office will prepare the insured for the 
receipt of the reservation letter if necessary, 


You may base your own reservation letter on the following model: 
Name of Insured 


Date of Accident (Loss) 
Policy Number 


We first received notice of this accident on 
* (date). Condition Number Me of the above-mentioned 
policy requires that written notice be given us as soon as practicable. 


Because of the lapse of time between the date of the accident (loss) and 
the date we were notified of it, we find it necessary to reserve our 
rights to disclaim coverage on the ground that notice was not given to 
us as soon as practicable. 


We will conduct any investigation or activity in connection with the 

case under a full reservation of the Company's rights. Such investigation 
or activity does not prejudice our right to disclaim coverage at a later 
date. 


Please understand that we are not denying the coverage or protection 
afforded under your policy. We are sending this letter so that we can 
proceed to handle the investigation of this case pending our decision 
on whether notification was given as soon as practicable and, if not, 
whether the circumstances require us to deny coverage. 


We will inform you of our decision on this point when our investigation 
of this deley is complete. In the meantime, your rights and interests 
are being protected just as though a timely notice had been given. 


The provisions in this section do not apply where there are specific time 
requirements in the policy for reporting accidents or losses. Examples: 
1. “hit and run" accidents under Uninsured Motorists coverages; 2. Fire 
losses under all Fire policies and Multiple Peril policies. Refer to the 
Home Office claims and losses not reported in accordance with the terms of 
these policies. 
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eection: B-7 
TECHNICAL IcLatna EVIAADSUSAAL. | pate: suily 20, 1971 


“ 


DECLINATION OF COVERAGE 2.0 ¢.24,> 


—. ee 


The words "declination of coverage" include any disclaimer of liability under 
& policy as well as any rescission of a policy contract. 


Make all declination of coverage or. third party cases promptly by letter. Your 
local Claim Department must decide whether a letter is to be written on declina- 
tion of coverage involving property claims (Fire, Marine and Material Damage). 
This rule applies to partial or qualified declinations of coverage as well as 
to declinations involving coverage in its entirety. 


Direct a letter to all parties for whom we have been asked to afford coverage, 
The Manager, Superintendent in charge of the claim office or, in his absence, 
his assistant mst sign the letter. 
DISCLAIMER OF LIABILITY 
The following is the suggested form to use in preparing letters of declination: 
Date 
Re: 6 PP 291480 
Richard Roc, Claimant 
Policy 6: 89480 
Mr. John Doe 
99 Olsen Street 
Boston, Mass. 
Dear Sir: 
We acknowledge the report of the above captioned incident which occurred on 
March 5, 1969. Our investigation indicates that in May of 1968 ym completed 


work at the home of Mr, Richard Roe in accordance with your contract. 


We direct your attention to the terms of the policy of insurance which you 
carry with us, which under the caption "Exclusions" provides: 


(Quote particular clause applicable to the loss.) 
In view of the above (clause or exclusion) we must necessarily take the posi- 
tion that the above captioned loss does not come within the terms of your 


policy. 


We suggest thst this claim be referred to your own counsel so that your inter- 
ests may be properly protected, 


Yours very truly, 
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This suggested letter is an outline only; it is not intended to be quoted 
verbatim in every situation, Specify in this letter each and every known 
ground for declination, Unless this is done, we may later ‘be estopped from 
pleading a valid defense. If, after the original letter of declination has 
been sent, additional grounds for declination came to your attention, prepare 
another letter to cover this, 


Send e copy of the letter of disclaimer to the General Manager and to the 
egent or producer at least 48 hours in advance of mailing the original letter. 
Insert the following postscript on the copy which is sent to the General 
Manager: 


Unless you issue instructions to the contrary, the original of this 
disclaimer (or reservation) will be given (or sent) to the insured after 
explaining the circumstances to him. Are there any underwriting or 
agency reasons for special handling? 


Insert the following postscript on the copy which is sent to the agent co: 
producer: 


The original of this letter will be mailed on the 

- If you care to discuss this claim before we 
mail the original letter to the policyholder, please communicate with 
us upon receipt of this copy. 


If the declination involves foreign coverage, send a copy of the letter to 
the General Manager supervising the underwriting office. 


Send 2 copy of cach cisclai:.er letter prepared on Reguiar claims to the 
‘Home Office or the New York Office. 


Show the name of the individual who sealed and posted the declination letter 
on the file copy of the letter. 


RESCISSION OF CONTRACT 


When the declination of coverage involves a rescission of policy contract, 
epply the following procedure: 


Prepare a letter to the Home Office Claim Department outlining in complete 
detail the basis upon which you believe rescission of the policy should be 
predicated. The Manager or Superintendent in charge ef the Claim Depart- 

ment or, in his absence, his essistant must sign this memorandum. Send a 

copy of it to the General Manager. 


The Home Office Claim Department will discuss the proposed rescission with 
the appropriate Home Office Underwriting Department. 


If it is decided that the policy should be rescinded, the Home Office Claim 
Department notifies your office by letter with a copy to the interested 
General Manager. 
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Section: E-5 


) TECHNICAL | CLaing MARIVAL | pate: say 30, 


FIDELITY BOND CLAIMS 


REPORT FORM 


Use the following report form for all claims on fidelity bonds. As in claims 
of any type, report the source of all information, the when and where of all 
interviews and the present location and custody of all documents mentioned. 
The paragraph "Prior Dishonesty" and otier references to the principal should 
be omitted when the claim is based on something other than employee dishonesty. 


ESTIMATE: Confirm, raise or lower by naming amount. 

COVERAGE: Identify the type and amount of bond and Insuring Agreement involved. 
State the deductible, if any: other applicable coverage, if any, and applicable 
Riders, Endorsements, Exclusions, etc. State whether Principal is an employee 
as defined in the bond. 

NOTICE: State who, how, when and where reported to £tna. 


DISCOVERY: State how, when, where and who discovered that the insured sustained 
@ loss. 


PRIOR DISHONESTY: State whether the Insured has any knowledge of prior dis- 
. honesty of the Principal. 


LOSS: Re sure to cover the fol 


1. Nature of loss, Insured's version, description of Insured's operation, 
detailed description of how loss occurred 


2. Principal's version, details regarding Principal, his background, relaticn- 
ship with Insured. 


3. Version of any other parties involved in, or having knowledge of the loss. 


AMOUNT OF LOSS: Indicate how the Insured has or will establish the loss. Give 
dates. Indicate how you have or intend to verify the loss. Indicate any 
possible off-sets such as credits, salaries, pensions, etc. 


SALVAGE: Indicate the Principal's resources and what he proposed to do about 
restitution. Determine and report possible liability of third parties, such 
as banks, etc. 


REMARKS AND STATUS: Indicate hoy the matter was left. Use this paragraph for 
any additional comments. 


EVALUATION: Give your present evaluaticn of the claim based upon known facts, 


quality of proof, timeliness of notice, prior discovery, etc. State whether 
the acts are dishonest. 
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THINGS TC DO: Enumerate additional investigation to be accomplished or 
additional items to be done. 


DIARY: Indicate date next report will be prepared. 
ba LOYEE DISHONESTY CLAIMS 
These claims involve legel pitfalls and denger areas as follows: 


Lawsuits for Damages. Where a specifically named individual is charged with 
dishonesty there must be proof of the accusation, strong enough to overcome 
the legal presumption of honesty. Any evidence, circumstantial or otherwise, 
falls short of this mark, no matter now demning it may appear, if there is a 
conceivable explanation of the known facts which is consistent with innocence. 
We like to give our insured the benefit of any doubt. In this kind of cleim 
the law requires us to give this benefit to the accused person. Actions for 
libel, slander, false arrest and the like are expensive to defend and more 
expensive to lose. This consideration affects the handling of these claims 
in two important areas: 


1. Do not waive a sworn proof of loss in any claim based on employee 
dishonesty. The proof of loss must be completed by the insured 
without assistance or suggestions from us. It must be clear that 
the insured, acting on its own responsibility, is making the charges 
of dishonesty. 


The investigation is not complete until the principal has been inter- 
viewed. If he admits guilt, take a signed statement. Otherwise, 
give him full opportunity to provide an explanation and facts which 
support his ciaim of innocence. 


Criminal Prosecution. In general, employee dishonesty causing loss under a 
bond is a crime. Should there be a report to the authorities? Should there 
be a prosecution? 


This is a decision to be made by the insured and you should not seek to 
influence it in any way. Note that the policy requirement of a repors to 
the police, found in certain policies, does not apply to the employee dis- 
honesty and forgery coverages. 


As a matter of principle, Atna will cooperate with the authorities in any case, 
but remember that as surety we handle a large volume of these claims, ell on 
second-hand hearsay informetion. We cannot be expected to report crimes and/ 
or institute prosecution on a wholesale basis. Therefore, take no such action 
except upon the specific approval of the Home Office. 


Compounding - Blackmail. An agreement not to prosecute if the accused person 
will perform a certain act (such as signing a promissory note), is the crime 
of compounding. A threat to report a matter to the authorities, unless the 
accused person signs the note, etc., is both an offer to compound and black- 
mail which also, in many jurisdictions, is a crime. Never be party to any 
such "deal". If the insured seems to be thinking along those lines, tell him 
to consult his own attorney. y 
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The polygraph. The polygreph is also known as the “Lie Detector." In 

Milino v. Board of Public Safety, the Connecticut Suoreme Court stated: 
"Te unreliability of the polygraph test has resulted in its universal 

rejection as competent legal evidence of truthfulness.” 154 Conn. 368, 
379 (1956). Until end unless results of these tests are admissible in 

evidence, they are of no value to us. Therefore: (1) take no part in 

arranging for or paying for lie detector tests; (2) never encourage an 

insured to obtain lie detector tests; (3) where a lie detector test has 
been made, obtain a copy of the report as part of your investigation to 
consider for what it may be worth. 


Letters of Acknowle ent 


All_notices of claims based on employee dishonesty should be promptly 
acknowledged in writing. The following, as a general format only, is 


suggested: 


1. The first paragraph will refer to the date the notice was received 
and identify it as a_letter, telephone call, or whatever. 


2. If, fromthe content of the notice or otherwise it appears that 
there has been a breach of any of the conditions of the policy, 
it should be commented upon. Delay in notice is the most frequent 
breach. The suggested form of paragraph will therefore refer to 
@ breach of this kind: 


"your bond requires thet notice be given as soon as practicable 
after discovery of loss. It appears that there may have been 

@ violation of this requirement. While we will mate no final 

determination until ell available and relevant informstion has 
been considered, please be advised that our attention to this 

matter is not to be construed as a waiver of any of the terms 

of the bond." 


If an exclusion may apply to the claim, the letter’ should include 
& paragraph of this type: 


"Your notice refers to an inventory shortege. In all fairness, 
we must call your attention to a provision of the bond which 
may apply to your claim, Section 2(b) of Exclusions." (If the 
claim is meade under a Blanket Position or Commercial Blanket, 
rather than. a 3-D or Blanket Cri* -colicy, the inventory 
exclusion is Section 2). 


In any case the letter should contain a paragraph such as the 
following: 


"We shall expect to receive from you, in due time and as 
required by the bond, an affirmative proof of loss with 
full particulars, duly sworn to. Our proof of loss form 
is enclosed. Note the comments and instructions found 
thereon." 


If the criginal notice of claim is completely lacking in essential information, 


you may also enclose a "Notice of Discovery of Loss" form, S-1877 with the 
request that it be promptly completed and returned. 
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Iavestigation of Fmployce Dishonesty Claims 


Insured's Version. Where the insured has unequivocally accused an employee of 
dishonesty end where there is no known ground for reserving rights, the 
investigation should commence immediately. It should always start at the 
insured's place of business. It is necessary to have a complete understanding 
of the case egainst the principal before interviewing him. The facts disclosed 
or confirmed by the insured's business record are of key importance so always 
examine these records. 


Principal's Version. Nothing short of sheer impossibility will justify a 
decision to pay a claim of this kind without an interview of the principal. 
Plan for the interview so that it can be held under conditions which will 
promote frank discussion. Your office may be the best place. The principal's 
home, in the presence of a spouse, undoubtedly is the worst. If the principal 
admits guilt, a signed statement snould be taken. Otherwise he sould be given 
a full opportunity to provide an explanation and facts which support his claim 
of innocence. This first interview is also your best opportunity to obtain 
information about his financial resources and leads for locating him in the 
future. 


Establishing the Amount of Loss 4 


Audits. Where the insured submits an audit report in support of its claim, 
review and analyze this report and some or all of the back-up documentation, 
depending upon its extent. If the case is a Regular, the Home Office needs a 
copy of the audit. Copies of the documentation should not be sent to the 

Home Office except upon specific request. The principal should be esked to 
assist in the review and analysis of tne audit report. Occasionally, in large 
end complicated losses, it may be necessary to hire an auditor to review the 
insured's claim. Do not hire an auditor without advance Home Office approval. 


Excluded Computations. Where the insured's claim is based upon inventory or 
profit and loss computations, always make it clear to the insured that 
Exclusion 2(b) of the Blenket Crime and 3-D policies is not being waived. 
Any written communication from the insured which states or infers that the 
claim is so based must be answered in a writing which will refer to the 
exclusion, 


Lapping. This may best be explained by a concrete example: Smith pays his 
bills to the insured and the principal embezzles this payment. Jones then 
pays his bill to the insured. In order to keep the books current the prin- 
cipal applies the Jones payment to the Smith account. This may continue 
with a Brown payment being applied to the Jones account. The only money 
which has been embezzled is Smith's payment. The other payments have been 
misapplied. The insured got the proceeds of these misapplied payments. The 
problem is to determine whether a given misepplication is concealing an 
embezzlement or only a prior misapplication. 


Confessions. Frequently the insured has obtained a confession from the 
principal which contains an estimate of the total of his thefts. 
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As evidence of the amount of the loss, such a confession can only be regarded 
with skepticism. Its value is dependent upon the answer to two questions: 
(1) to what extent is the estimate based on real knowledge as opposed to 


guesswork? (2) What guarantee is there that the principal is trying to tell 
the truth? 


If the principal has kept records of his embezzlements and these records 
sups rt the amount stated in the confession, these questions will be satis- 
factorily answered. In the absence of some such corroborative evidence, 
neither the insured nor the surety can accept figures from such 4 suspect 
source. 


In these situations, it may be of velue to review with the principal his 
income and expenditures during the period of embezziements. The difference 


between legitimate income and expenditures may be an indication of the amount 
of the thefts. 


Credits Due Principal. The surety is entitled to a credit against the clsimed 
loss in the amount of any funds due the employee which are held by the em- 
ployer at the time it discovers its loss. This includes earned selary, vacation 
pay, severance pay, pension funds and the like. This credit should be taken 
notwithstanding any payment which the employer, having knowledge of its loss, 
may have made to the employee. 


Specific Grounds for Denial 


Your investigation mist also consider defenses which are available to the surety 
even in those cases where there has been a loss which otherwise is within the 
coverage. This is a difficult pert of the investigation. The insured is anxious 
te tell sbout the facts which show that he has had a4 loss aud taxi nis employee 
ds dishonest. The insured is understandably reluctant to knowingly provide 
information which will defeat his claim. This is no place for a blunt and direct 
approach. This is a sensitive area. The insured with a meritorious claim may 
get the idea we are interested only in trying to avoid payment. The insured 
with something to hide is alerted. In fact, we are not trying to manufacture 
defenses. However, unless as a matter of routine we check for possible defenses 
in every case we will never learn of them in any case. Examples of these 
specific grounds are the following: ’ 


Prior Notice of Dishonesty. All fidelity bonds contain provisions automatically 
removing from coverage any employee whom the employer knows to be dishonest. 

The philosophy of this exclusion is that the tna will take its chances on 
employees who are unknown quantities -- but that the employer hires or retains 
the known crook at his own peril. To expect Atna to cover under these circum- 
stances is like buying fire insurance after the house is known to be on fire. 


Finding out about this prior notice of dishonesty end getting proof of it is a 
challenge to the investigator. When the insured is first interviewed, he gen- 
erally wants to tell you all about the principal and he should »e given a 
chance. Be & patient listener. If you let the insured talk, he may voluntarily 
tell you about the prior dishonesty and his knowledge of it. if the subject has 
not been covered after lengthy discussion, carefully framed questions should be 
asked. 
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_In any event, your investigation of the point should not cease. You should 
review the principal's personnel file and his payroll recorc. The personnel 
file may contain a wide variety of information. The applicetion for enploy- 
ment should be carefully examined and previous employers noted. In a sub- 
stantial case previous employers should be contacted. Payroli records may 
show significant deductions from wages for which you should obtain an 
‘explanation, : 


y Delay in Giving Notice, In Filing Proof of Loss and In Filing Suit On the Bond. 
Most fidelity bond forms provide thet compliance with each of the provisions 
relating to notice, proof of loss and suit is a condition precedent to any cleim 
on the bond. If an insured has failed to comply with any one of these provisions 
his claim is barred, regardless of whether the surety has been prejudiced by the 
failure. The problem of the investigator here is not one of developing in- 

- formation. It is rather the avoiding of any act or omission which @ court 5 
understandably reluctant to work a forfeiture, might construe es a waiver of the 
conditions. The guiding principle is that, from and after the time the surety 
learns there may have been a violation of one or more of these conditions , 
it can continue with its investigation only upon a clearly stated reservation 
of rights. In any case involving these delays advise the Home Office just as 
soon @s you learn of the problem. 


Prejudice to our Salvage Rights. Ordinarily this will result from a settlement 
by which the principal has made a payment to the obligee in return for a release. 
Occasionally, the settlement will be between the insured and someone else. For 
exemple: The insured may have released a junk dealer who bought materials 

which the principal had stolen from the insured. 


Absence of Enployer-Employee Relationship. The so-called "principal" may be 


partner, independent contractor, consignee of merchandise, corporate officer 
wno is in fact the alter ego of the corporation, corporate director acting 
outside of the limited area where coverage is granted, or bear some other rela- 
tionship which is not within the definition of "employee" contained in the bend. 
Obtain a copy of any contract between the insured and the “principal” and of 
all other relevant documents. 


Extensions of Credit. It is not dishonest to fail to repay a debt. A salary 
advance which has not been repaid is not an embezzlement. An N.S.F. check is 
not dishonest if the principal honestly thought there were funds in the bank 
to cover the check. A claim may be presented which is in part covered but which 
includes items of simple debt. Eliminate these items from any claim settlement. 


Disobedience Rather Than Dishonesty. It is not necessarily dishonest to disobey 
instructions. The employee making sales for his employer may sell or less than 
he was told he could. A purchasing agent may buy at a price above that authorized. 
If there has been a secret profit to the exployee this may be dishonest. On 

the other hand, the employee may have acted in good faitn and exercised what he 
thought was good judgment in the interest of his employer. 


Loss Caused by Unidentifiable Enployees. 


All blenket bonds which cover loss resulting from employee dishonesty provide 
-that such loss is covered notwithstanding the fact that the ircsured is unable 
to designate the specific employee. 
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Wnoere the claim is for loss of cash or securities and unless there are clear 
indications of employee theft, the loss should be paid under the coverage for 
mysterious disappearance where there is such coverage. For example: Insuring 
Agreement II or III of the Blanket Crime policy. Handling of these claims is 
discussed under the heading THEFT CLAIMS on page E-3-10. 


Where property is lost which is neither money or securities, absent special 
coverage by rider, the only Insuring Agreement which will apply is that cov- 
ering employee dishonesty. If the only evidence in support of the loss is 
the fact of an inventory shortage and nothing else, the exclusion will apply 
and the claim should be denied. 


Where the claim is based upon the disappearance of a specific article, it will 
be contended that the article did not walk off by itself and that only employees 
had access to the erea where the article was kept. A careful investigation will 
consider ell possibilities - what are the hours when the building is open and 
when is it shut, when do outside Salesmen call, is there an independent 
janitorial, trash pick-up, or guard service. A diagram of the premises is part 
of every investigation, and a check of all doors and windows. 


Proofs of Loss 


Proof of Loss Form F-11354 completed by the insured is mandatory in all claims 
based on employee dishones~,’. For other claims use Form F-11535. 


Extensions of Time for Filing Proof of loss. Timely requests for reasonable 
extensions of time for filing proofs of loss are usually granted where the 


insured has actual need for the time. Where the claim is e Special or a 
Regular within Field Office authority, you may pass on and grant such ex- 
tensions without consultation with the Home Office. Waiver of e possible 
delayed notice should be avoided by wording your letter as follows: 


"you have requested an extension of time within which to file 
proof of loss in the captioned matter. 


We hereby agree that proof of loss filed on or before 
shell have the same force and effect as if filed on 
the date of your request." 


Send the original of the request and a copy of your extension letter to the 

Home Office on all Regular claims. 

n Receivt of Proof of Loss. If a proof of loss is deficient in eny respect a 
our failure to point out the defect may be construed as a waiver. Unfortunately , 
there are no established legal standards in this area. In any event, we do 

not wish to be over-technical. Defects of form will be waived. Defects of 
substance should not be waived. Examples of the latter would be a failure to 
specify the loss as caused by a hazard within the coverage of the bond, failure 
to specify an occurrence date and/or a discovery date which would fall within 
the provisions of the bond. Upon receipt of a proof of loss, take one of the 
following actions as may be appropriate: 
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In a proper case where the investigation is complete, make 
prompt settlement by exchanging our draft for an executed 
release and assignment. 


In any case, where the facts as determined by our investigation 
and/or as positively stated in the proof of loss, affirmatively 
show lack of coverage, promptly deny the claim by letter to ve 
preceded or supplemented by a personal conference with the 
insured and/or agent when such conference seems desirable. 

The letter should point out the specific ground or grounds of 

the denial but should also advise that the mentioned grounds 

are "among others" and that all rights and defenses are 

reserved. It is not necessary to return the proof of loss papers 
to the insured. 


Where it is possible that the claim may qualify for payment, 
but the proof of loss contains defects which could be remedied, 
such as the omission of a key fact, promptly advise the insured 
by a letter which points out the defects. Enclose proof of 
loss forms and grant & reasonable extension of time for filing 
the revised proof. Make no suggestion as to what statements 
the revised proof of loss should contain. The letter should 
close with a reservation of rights. 


We have the right to investigate after receipt of the proof of 
loss. In any case where the investigation is not complete, 
acknowledge receipt of the proof of loss by a letter which 
advises that our review of the papers and our investigation 

will promptly be commenced. Where there is still some question 
of timely notice or other breach of condition, the lelter snould 
reserve rights somewhat as follows: "Our attention remains 
without prejudice to your rights and ours." 


Settlement 


Upon settlement, unless the Home Office has asked that a special release be 
used, prepare a Release & Assignment Form S-1806 for execution by the insured 
in exchange for the settlement draft. Under no circumstances is this form to 
be submitted to the insured until you are ready to commit the #tna to a 
settlement in the amount which must be stated on the Release and until such 
settlement has been approved by a person having authority to do so. In 
completing the Form S-1806, after the language in the first paragraph 
“arising out of", phrases in the general nature of the following should be 
used: 


(a) In a claim based on the dishonesty of a known principal who 
is named in the proof of loss: "all actions and omissions of 
(using the name of the principal.)" 


(b) In a claim based upon the dishonesty of an unidentified employee: 
“shortages in the petty cash account (or whatevei') as described 
in our proof of loss dated ", 


(c) In claims based on a hold-up, burglary, disappearance of cash: 
"The hold-up (or whatever) which oceusred on March 10, 1970, 
at 1001 Main Street, Centerville, U.S.A." 
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FORM 1, Vote hen 
ELIGIBLE INSUREDS 


With the promulgation of Form 15, Form 14 henceforth will be limited to Insureds 
whose principal activity is dealing in securities, i.e. stockbrokers, investment 
bankers, investwent trusts dealing primarily in securities (not mortgages or real 
estate), mutual funds (int not non-employee sales representatives or sales organi- 
zations), foundations and endowment funds, and those commodity brokers who be lung’ 
to recognized exchanges which require that their embers carry a stockbroker's 
blanket oond, (For other commodity brokers, issue commercial forms, Class Coues 


832 or 834). 
UNDERWRITING - GENERAL 


Recent experience on stockbrokers! blanket bonds has been disastrous. Befcre 
writing new risks, or renewing existiny, coverage, we require the most detailed 
description of the business operations.of the_Insured. We will require full details 
aeto personnel and equipment, a review of measures taken to safeguard property on 
the prenises and in transit, details as to audit and a review of the applicant's 
experience. 


STOCKBROKER'S LOSS CONTROL SUESTIUNNAIRE - FORM F-11L6 


This form has been devised to develop information necessary for the underwriting 
of Form 1; on stockbrokers. The form should be completed: 


On new risks as part of the original submission. 


brokers we write, 
comple e orms u e sent to the Home Uffice for analysis. 


ENDORSEMENT AND CONTROL OF SECUKITIES 


Stockbrokers have been beset with a series of major losses of securities. indica- 
tions are that organi ved criminal elements have infiltrated and are continuing to 
infiltrate brokers' offices with the intention of stealing securities. Poor controls 
contribute to the losses. 


In @ recent case all of a broker's corporate registered bonds starting with letters 
P through Z aisappeared. The broker's records did not permit ready identification 
of the specific certificates which were supposed to be on nand. In addition, all 
the certificates had been endorsed in blank, making them immediately negotiable. 
(Purchasers of "street form" certificates are supposed to verify the right of the 
seller to the securities, but fake confirmation slips can be obtained without 
difficulty.) 


Before considering coverage on anv stockbroker, we will require answers to the 
following questions: 


Endorsement of Securities 


Most securities must be endorsed to be negotiable. If securities are not 


fee Os 
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Bond Department FIDELITY Procedures And Underwriting ilanual 


endorsed, the thief must forge the endorsenent. The broker guaranteoing such 
forged endorsement is then lianle, and the owner suffers no loss. Lome brokers, 
however, habitually enaorse all certificates immouiately upon receipt. Loss of 
a security so endorsed means a loss to the owner and to us. 


Mutual fund shares and municipal bonds are usually not se endorsed. As to brokers 
who deal in other -ecurities, please secure tne following letter: 


"As an inducement fer tna “Sasualty and Surety Company to provide 

a Brokers Blanket Lond on our behalf, we agree that we will, as 
standard operating procedure, immediately tpon receipt enuorse all 
securitiés which may be so endorsed suo as to render them non-neyotiable 
except with subsequent endorsement, and ‘hat such subsequent endorse- 
ment will be made only in the 30 minutes immediately prior to delivery. 


@ have advised all personnel of these requirements - see the attached 
bulletin. We will issue a reminoer each six months and furnish youua 
copy of such reminder." 


The letter should be first secured as part of the original solicitation on new 
accounts and at the next renewal of existing accounts. 


On a very few risks we have already attached a warranty which provides there is 
no coverage for the loss of any security in endorsed form. If the Insured gives 
above, you may withdraw the warranty. 


Custody of Securities 


Does the vroker have custody of securities either owned by him or by his 
customers? If so, what is the total value and where are they kept? if in an 
out-of-office vault, where, ana who has access? Is there joint control? If 
in an office safe or vault, describe it and the alarms if any protecting it. 
Who has access to the safe or vault? How long have they been employed? 


cords of Securities in Custody 


Is a record maintained which permits instant oetermination of the j;-recise 
certificates which they are supposed to have, what certificates they do have, 
and the whereabouts of any others not in the safe or vault? Does the record 
contain the initials of tie person responsible for any certificate not in the 
safe? How often is an inventory made by certificate number? 


We recommend a certificate registry card for each security issue, with all 
certificates listed as received, with details as to the certificate number, 
number of shares, and source from which obtained. Whenever a certificate is 
removed from the vault or safe, th: card snould be initialed by the person 

making the withdrawal. ishen the certificat: is removed for delivery, the 
delivery clerk should initial ano incicate +o whom delivery is made. Certifi- 
cates should be inventoried frequently 13 possible. Certificates out of the 

safe or vault should be traced and their whereabouts verified. 
ee eee 
If Form F-11L6 does not give a complete description of the Insured's procedures 
as to endorsoment and control of securities, give us sufficiant narrative 
explanation so that we can understand precisely the measures taken by the Insured 
to protect against loss in this area, cote: 


——— 


UND. - FINANCIAL 


EXHIBIT 20 ~— Exe erpt from Aetna’s | ‘nderwriting Manual, 
dated August, 197] 


On existing risks, review the endorsement and control of securities at least annually 
and make certain that the Insured is taking proper precautions to protect himself and 
un. 


NEWLY LSTALLICHFD STOCKS. tOK}.KS 


In the case of newly-ectalL lished Tirms, the ¢ qVapment and the safeyuards which have 
been set up shoulo ve reviewed, but in addition thereto a very thorough report should 
be wade on the ;ast experien-e and the qualifications of the persons who form tne 
partnersnip or the corporation. 


You shoula make a complete check as to the background in the investment business of 
the cwners, officers and ; rincipal employees. A Dun and hradstreet or otner 
independent report way be useful, vut more important, the Bona dianager or an 
experienced von Representative should personally interviow prior employers to 
determine the experience, character and qualifications of the persons involved, 

We should also cunsider the tyne of tirm by wnich the principals were previously 
employed. If the previous employer has a questionable reputation, it is reasonable 
to assume that the new firm will follow the same pattern. 


In addition we shoulo check the banks with which the firm will do business to 
Getermine the extent to whici: the banks will extend credit, if at all. 


SPECIAL CATEGORIES OF BROKSRS 


Floor lrokers (Sometimer called "Rule 440" Hrokers) 
Introducing Krokers 

Exchange Nembers Without Employees 

Non-clearing Brokers 


see Manual page Fi-70 for special rate considerations for brokers in the cateyories 
cited. Check each such Insured at least semi-annually to see that he continues to be 
eligible for the rate consideration piven. 


MUTUAL FUNDS 


Mutual funds are eligible Insureds for Form ll. in most cases a mutual fund has a 
contract with a managenent company which is responsible for administration of the 
affairs of the fund, for selection of investments and for recordkeeping, etc. Where 
the management company is responsible only for a specific fund, it is an eligible 
Joint Insured with said fund. 


MUTUAL FUND SALUD ORGANIZAT [ONS 


ifutual fund snares may be distributed by stockbrokers or through the fund's own 
sales organization. A Form 1h on a wutual fund cannot include non-empluyee salesmen 
or separate sales organizations. The mutual fund's sales organization should be 
construed as a "securities sales orjanization" rated on ME parce 71, class code 835, 
to be covered on mercantile forms, and underwritten precisely the same as any other 
home sales operaticn, like books, cookware or home improvements. 


MUTUAL FUNDS SPONSORD BY LIFE TURERS 


Where a life insurance company sponsers a mutunl fund, the mutual fund should have 
its own separate Form ly. This is necossary to satisfy tho SFC requirement that the 
fund have first dollar coverage, and first rights of recovery. In such cases the 
management company is usually completely controlled by the life insurance company 
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EXHIBIT 20 — Excerpt from Aetna’s Underwriting Manual, 
dated August, 1971. 


DOIN IAspar MU fb did bbe ee ie Cte a ee ae ely Pa 


and is eligible as a Joint Insured in the insurance company's Form 25 or 25-L. 
If a life insurance company-sponsored mutual fund is sold primarily through the 
life insurer's sales force, the insurer's Form 25-L may be endorsed to cover 
losses due to acts of covered life insurance salesmen selling the shares of a 


named mutual fund. 


19a 
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EXHIBIT 8 — Analysis of personal account of Paul R. Dean. 
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EXHIBIT 8 — Analysis of personal account of Paul R. Dean. 
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EXHIBIT 8 — Analysis of personal account of Peul R. Dean. 
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EXHIBIT 8 — Analysis of personal account of Paul R. Dean. 
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EXHIBIT 8 — Analysis of personal account of Paul R. Dean. 
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EXHIBIT 8 — Analysis of personal account of Paul R. Dean. 
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a ei EXHIBIT 18 — Schedule of Stanley Dye — Loans to 
— Sftifn3 - John Nichols. 
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EXHIBIT 18 — Schedule of Stanley Dye — Loans to 
John Nichols. 


February 21, 1974 


Justin L, Vigdor, Esq. 
25 Metn Strect E:st 
Rochester, Ney York 14614 


“\ Ret. Paul R, Dean & Company, tne, = 
- John L. Nicholgg Account 


Dear Justin: 


I have revicwed Jokn Nichols! #ccount directly with hin end find 
thet the edjustoonts indicczted below should be madn; 


John Kichole Personal Account: 
a cesonal Account 


Balence per books $151,900.10 
Less: Check #4] erawn on Marine Midlend 


4/13/71 to Peul R. Deen cherged to >: 

John L, Nichols tn error 10,000.00 Pia 

Jota 

Payroll ceedits per schedule 7,375.00 S 
Balance = adjusted $124,525.10 WG Z 


Sande Brosdeestin Account: 
oe ees ring Account 


Belence per books 25,000.00 


Total $149, 525.09 7 
SS 


I believe that John will agree with these revised figures, As far © 
&s we are concerned, we believe them to be correct, 


Sincerely, 


Stenley mM, Dye 


SED: se 
Enc, 
€cz John Nichols 
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EXHIBIT 14 — Memo of Stanley Dye, dated 4.9.73, 


PAUL R. DEAN & COMPANY, INC. 
DEALERS IN TAX-FREE MUNICIPAL SECURITIES 


1018 TEMPLE BUILDING 
TEL. 716 232-5820 ROCHESTER. NEW YORK 14604 


bm fee Fone on ae 


Aa Wace blerts sat ad files Hn, Rhtane 


oe Qom © 
9/3 siaath ete 
. Pile EX ay 


cymeir 14 


86 
LETTER of 4-9-73 from Paris to Michener, part of Exhibit 25. 


40 CLINTON AVENUE NORTH. ROCHESTER, NEW YORK 14604 716 546-6525 


fy 


a 


Paris-Budlong-Esse 


insurance 


April 9, 1973 


Mr. William Michener, Mgr. 

Bond Dept. 

Aetna Casualty § Surety Division 
1200 Sibley Tower Bldg. 
Rochester, New York 14604 


Dear Bill: 


This is to inform you at this time that there may be a Fidelity 
claim under policy #45F1526 BCA for the Paul R. Dean Co. Inc. 
This is to put Aetna Casualty & Surety on notice of the Claim, 


If you have any further questions please contact me at your 
convenience. 


Very truly yours, 


lin h. Pur 


Peter N. Paris 
Vice President 


PNP/bas 


cc: Justin L. Vigdor, Esq. 
25 E. Main St. 
Rochester, New York 14614 


Et ft fy/2¥ 
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MEMO of 5-14-73 from Aetna’s home office, 
part of Exhibit 25. 


B. J. Putman, Qyv., Rochester, cw York, Claim Dept. 
B. E. Baker, Senior Atty., HD Bond Claim 

May 14, 1973 

CD 45 FC 147442, PAUL R. DOAN AND CO., ic. 


wes Dernic, 


Cer cover is » ctock uroters blaitcet bond discovery Form 14, effective 
0-15-71, peal anourt ¢.250,000. 


(1) ‘“icplacenent and mysterious diccpooarance is excluded frou Incwin; 


meng ay 


Agresaunt L. 

Insuring Agreement Dis excluicd. 
insuring Agreement E is excluded. 
ALL tracing loss is excluded. 


loss of ezy endorsed nezotinble security is excluded unles 

© sustained witiin 20 einutce aftor the reecivbt or within 2° ; 
price to schcculcd delivery or loss ec ary becrer instrusents {: 
exclhidcd whlic retained on the precises overnicat. 


The bord emmlics with recpect to covered loss sustained by the insure 
at any tinc, but ciscovercd during the bond period. 


Under Scetion 11 of the bord it seid be deemed terminated or ennecli-d 
fe an entircty tsiediutely woon the taiiins over of the i:surcd by & 
reeciver or cubcr liquicuior or by State or sederal Officials. 

Ve un¢crete:a thot Justin L. Vigdor was eppointed assimee for tic bones it 
of creditors on April &, 1975. 


Tse bord tercinuted April 4, 1973. 


So far, there $3 no evidence, report or notice that the insured or any 
Orficcr not in colliuston tod kin dco-e of fhiercstion thet oun Jind 

i wt or dichoucst acts in the ccrvice or the incuwed 

2 tine for the insured to discover loss expirod at the 

termimtion or the discovery tond. 
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MEMO of 5-14-73 from Aetna’s home office, 
part of Exhibit 25. 


ole 


B.S. Putnon 
May 14, 1973 


Under Seetion 12 of the bod, when the bond woe terminated b- xenron of 
the talhint over of the ine red, by the aseirneg cor tye berets ot eraiiors 
the anciruee Id, wllein 32 cays, tie ri-lis to rive Jtna ag wiccmmitcr, 
novice, ihat he ¢vtred wider tie bond un additional period of 12 ronis, 
within viich to utccover Jecs sustained by the tnsured prior to tho 
cevccvlve date ofaich termination and chall pey en oudition.. prewum 


At this point, the 50 days have exnired and the assimee has not recucstcd 
an ciiditional period, nor hes he pcid an eudition:1] premiw tlcrefore. 


Tho fact is thet the assicnce did not kcep the Ciscovered bond alive. 


Loss discovered by the assicnce in the ebsence of his connliance with the 
tems of the bond, request for extension, and pcynent of preiwm is now 
covered, 


As the clein stands, from a claim vimmoint, since loss was not discover: 
by the Insured curins the bond period ve have no alternative but io declize 
coveran3 Lor loss discovered by the cssipnee. Cince any discovery by tiic 
eesicnce has to be subsequcnt to ternination, 


It appears to mo that Vigdar came pretty close to requesting the requircd 
extension. 


Re furnished the arent with a demand Ictter from Lincoln Bonk Attorneys 
tha.he Dully commly with any and all tors and conditions of the bond and 
revucsted the «tna arent on his bellf as assignee to take ection as 
necessary to comily with the demand. 


In licu of corvlying with S-ction 12, the erent made the rerucst that 
Virsior be addcd cs an additions) insured and wis caviced by for. ‘hehcnor 
that this could not be accomplished since coverage ceased April 4, 1575. 


‘ his recvuest to the erent of 


It 4s possible that Vidor will clein tha 
Section 12 and that he will pay 


April 15, amounted to compliance with. 
preniun vben billed by the agont. 


With reference t9 the Lincoln Bank and Attv. Pon's letter of Anril 12, 1973, 
the Jina bomi does not anply to dicho ss acts of an insuread. 

tnsurine A~reenent A, our bond covers loss threuch the dichonest 

or fruuuulent act of amy ecsloyee. For on insurcd to exchin-s its vorthics 
chec..s tor stock vorth 42,/02,020 is not Loss to the incurcd. 


It is irnortant to note that one sceurity dealer said Paul 2. Denn and Co. 
hancled sone of its bond dcbtedness on a retention or put ontion basis. 


In othoar words, by contract Paul R, Doan and Co. repurchased bois from 
the contractor ii:.n the bonds wore relcaced by their muinicisalisy. Paul 
R, Din and Co. would resell at a provit or loss. Considerin; the 
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MEMO of 5-14-73 from Aetna’s home office, 
part of Exhibit 2s. 


asa 
B. J. Pution 
ly 4, 1973 


flwaxitions of the Ihmicinol Bond mrtet in recent years, Paul R. Dean 
and Co, could have sustained substantial lose in this Ways 
cuch a loss is through trading end excludcd by the terms of the bond, 


Peul R, Dean and Co, dealt in Municimil fords, It wea gmall closely 
held corporation with virtuclly all crployees offices. 


If possible, plonse identify the officers and dircctors and the mrincipcel 
stocinolders, I scfully, this is a onc man corporation and. the acts of 
Dean, would be tie acts of the insured. 

the 
Vigdor has clair. loss of $250,000 throuch the dishonesty of Paul Doan. 
We would like to idontify the specifie and omect mature of cach unuthori: 
oct or acts elicvcd to have been dishonest resulting in loss to the insurcii, 
Paul Re Doan end Co., Inc. 


We will look fommrd to recciving your further advices. 


kh 


cc: Raynond P, Chipman, Mgr., Rochester, New York, Claim (control copy) 
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MEMO of 5-15-73 from Aetna’s home office, 
part of Exhibit 25, 
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LETTER of 6-14-73 from Justin L. Vigdor to Aetna, 
part of Exhibit 25. 


Law offic FS OF 
WIL ate ee Faniant Hem 988 MARTIN, DUTCHER, COOKE, MOUSAW & VIGDOR 
ee ewe oe ee, try gas HELO Bene Fe MOI 
14i wty- Ti@e CAST Maan UTREET 
ROCHESTER. tw YORK 14614 
Came & 11 6 Ta HAR 


“Oo Aba partes 


June 14, 1973 


SAME ete 


ITAL OD. TEATS 


Mc. Bernard J. Putnam 
Aetna Life & Casualty 
Casualty & Surety Division 
1200 Sibley Tower Building 
Rochester, New York 14604 


RE: Paul R. Dean & Cemnany, Inc. 
Pile Number C(D)45 Fe 147441 
{ 


4 
Near Mr, Putnam: ‘ 
: { 


in your letter of May 10, 1973 You 
indicated that. you were making an ir vestigation 


regarding our Claim under the Paul &. Dean & Company 
fidelity bond. 


This matter will be discussed in Federal 
Court next Thesday and I would like to know, if 
possible, the results ef this investigation before 
that time. 


pines yOUrs, 


: a 
ve sp L. Vigdor 


4 Rec@iver in Bankruptcy of 
Pas! R. Dean & Co., Ine., Bankrupt 


Ca 
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FINAL REPORT OF STANLEY DYE, dated 7-9-73. 


COOPERS & LYBRAND 


CERTIFIED PUBLIC ACCOUNTANTS 


IN PRINCIPAL AREAS 


OF THE WORLD 


* 


Justin L. Vigdor 
Receiver in Rankruptcy for 
Paul R. Dean & Co., Inc. 

The attached Final Account showing inventories of assets and deferred cease 
and liabilities as of June 19, 1973 and the related Supporting schedules have been 
prepared from the books and records of Paul R. Dean & Co., Inc. and the Assignee and 
‘Receiver. These statements cover the activity cf the Assignee for the Benefit of 
Creditors from April 4 through May 29, 1973 and of the Receiver in Bankruptcy from 
Hay 30’through June 19, 1973, the date on which the activities of the Receiver 
terminated and those of the Trustee in Gavieacees commenced, As of such date all 
assets shown vested in said Trustee. The aforementioned statements have not been 


audited nor independently verified by us, and accordingly we do not express an 


opinion on them, 


Ait 7 cS peta 


Rochester, New York 
July 9, 1973 


EXNIBIT 32 
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FINAL REPORT OF &14NLEY DYE, dated 7-9-73. 


Justin L., Vigdor, Receiver in Bankruptcy for 


Paul R. Dean & Co., Inc. 


FINAL ACCOUNT 


SCHEDULE A ~- INVENTORY OF ASSETS AND DEFERRED EXPENSES 
Wnaudited) 


June 19, 1973 


. Detail 
: Schedule 
Amount Reference 


Current assets: 
Cash $ 100,861 A-1 
Special cash - Attorney Account 10,000 A~-2 
Fidelity Bond Claim 250,000 A-3 
Due from Securities Processing Services, Inc. 80,799 An4 
Tax refund claim 1,706 A-5 
Other claims 3,600 A-6 
Claiins against banks: 

Lincoln First Rank of Rochester 2,306,250 
Chemical Bank of New York 2,306,507 
Cash advanced to Trustee in Bankruptcy 10,037 


Fixed assets: 
Furniture and fixtures None 
Les sehold improvements None 
Automobile 10,000 


Advances to officers and employees: 
Sundry employees : 26,826 
Paul R. Dean: 
Personal account 557,319 
Sande Broadcasting Co. account 25,000 
John L. Nichols: 
Personal account 151,900 
Sande Broadcasting Co. account 25,000 


Sundry assets; 
Investments: 
225 shares - Sixty Sutton Corp. (Apartment) 25,000 
Frederick Hobbs Films Indetenninate 
48,000 shares - Halco Products Corp. Indeterminate 
Advances to Sande Broadcasting Co., Inc. §1,500 
Due from John Sayre ~ Sande broadcasting Co. account 40,000 
Sundry advance 10,000 
Promissory notes receivable 32,153 
Contingent gain under repurchase contzacts Indeterminate 


Net deferred cxpenses of Assignee and Receiver 22912 


$6,067,370 
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FINAL REPORT OF STANLEY DYE, dated 7-9-73. 


Justin L. Vigdor, Receiver in Bankruptcy for 
Paul. R. Dean & Co., Ine. 


FINAL ACCOUN 


SCHEDULE B - INVENTORY OF LIANILITIES 
Wnaudited) a 


June 19, 1973 


Detail 
Schedule 
Amount Reference 
Accounts payable - trade $ 16,911 B-1 
Unpaid Receiver and Assignee expenses 6,016 | B-2 
Disputed claim ~- auto repair 2,120 A-11 
Liability for customers' funds: 
Gity of Rochester 2,203,921 B-3 
City of New York f - 23,978 B-4 
Other municipalities, contractors, ; 
and individuals 470,926 B-5 


Due banks; 


Lincoin First Bank of Rochester 3,354,494 B~6 
Chemical Bank of New York 1,825,000 B-7 
Duc broker 27,121 B-8 
Rue ceployees : 154,470 B-9 
Withheld payroll taxes and sales taxes collected Os B-10 
$8,086 ,571 


i 
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FINAL REPORT OF STANLEY DYE, dated 7-9-73. 


Justin L, Vigdor, 
Receiver in Bankruptcy for 


Paul R, Dean & Co., Inc. 


FINAL ACCOUNT 


Schedules to Support Inventory of 
Assets and Deferred Expenses 


and Inventory of Liabilities 


June 19, 1973 
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FINAL REPORT OF STANLEY DYE, dated 7-9-73 


Cash 
Cash consists of the following: 


Cash in Dank ae 
Bankers Trust Co. of Rochester: 
Checking account $ None 


Special Interest account 100,861 


$ 100,861 


Sch, A-2 Special Cash - Attorney Account 


At a date subsequent to April 4, 1973, a boat owned by the Company 
was sold by Paul R. Dean, the former president of the debtor. No 
court order approving this sale was obtained. The Trustce will 
make ciaim for the proceeds, which are presently held by Mr. Dean's 
personal attorney in a Special Attorney Account in Rochester, New 
York. An order was served dirccting that this sum be turned over 
to the Recciver, but the claim is being disputed by Mr. Dean. This 
transaction may be subject to nullification in the event that the 
boat can be shown to have a fair market value of more than $10,000. 


Fidelity Bond Claim 


The Receiver has filed a claim with Aetna Casualty Company for loss 
in excess of the $250,000 coverage under its bond, and this claim 
will be pursued by the Trustce. 


Sch, A-4 Due From Securities Processing Services, Inc. 


This organization acted as the Company's service bureau, and also 
extended credit to the Company under a margin arrangement. It is 
expected that the Bankrupt estate will recover $80,79¢ when the 
account is closed. Of this sum, $67,633.13 is in the hands of the 
Sheriff of New York County, subject to an order of attachment in a 
New York court action brought by Gorlin-Okun, Inc. A proceeding is 
pending to vacate this order, 


Tax Refund Claim 
‘he Company does not appear to be liable for any Federal income 
taxes, nor are any Federal tax refunds due, 
A claim for refund of New York State Franchise Taxes for $1,706 has 
been filed with the New York State lax Commission. 


Other Claims 


the Cowpany's general insurance policies have been presented to the 
carriers for cancellation resulting in premium refunds due of approxi- 
mately $750. 


‘the Company has an action pending, against Strader & Company, inc., a 
brokerage firm in Lynchburg, Virginia in the amount of $2,850, 


Sch. 


Sch. 


Sch. 


Sch. 


A-? 


A-8 


A-9 


A-10 
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Claims Against hanks 


Lincoln First Bank of Rochester 


During April, 1973 Lincoly First Bank preferentially r«-acquired 
15,000 shares of Xerox.Corporation stock, belonging to the Company, 
from a broker to whom the Company had pledged the stock as collat- 
eral for a margin loan of $899,000. The Receiver takes the position 
that this act constitutes a voidable preference, and the Trustee 
will attempt to recover these shares from Lincoln First Bank. The 
market value of these shares at June 19, 1973 was $2,306,250. Also, 
see Sch. B-6 in this conne tion, 


Cheinical Bank of New York 


On March 22, 1973 the Company delivered to Chemical Bank of New 
York 15,000 shares of Xerox stock as co’ lateral for a loan of 
$1,850,000 made to the Company by the bank on March 21, 1973. The 
Recciver takes the position that since these shares were delivered 
for past consideration, the bank has unlawfully sought to prefer 
itself. The Receiver has made demands upon the bank for the return 
of these shares, and after being appointed Receiver has served upon 
Chemical Bank a copy of the order of appointment containing turn-over 
directions. The market value of these shares at June 19, 1973 was 
$2,306,250, Also, see Sch. B-7 in this connection. 


The Company's checking account was closed by the bank on April 6, 
1973. The closing balance of $256.91 was not sent to the Receiver. 
The Trustee will pursue these claims against Chemical bank, 


Cash Advanced to Trustee in Benkruptcy 


A Trustce account was opened at Marine Midland Bank-Rochester, hew 
York with the amount of said advance. 


Furniture & Fixtures 


he contents of the Company's Rochester, New York office were sold 
at auction on June 18, 1973 for the sun of $2,766.05, plus sales tax. 


The contents of the Company's Wall Street office were sold on May 1, 
1973 for the sum of $2,400, plus sales tax. 


Leas 


The Receiver temnminated the occupancy by the Company of its two 
offices. Leasehold improvements made to these offices by the Company 
have no value although they were carried as an asset on the Company's 
books. 


Sch. 


Sch, 


Sch, 


A-11 


A-13 


A-15 
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Automobile 


» and will be rejected 
yr The Company carried this car at a book value of 
$15,185. The highest offer to date was $10,000 and the court's 
permission is being sought to sell it for this price, 


$ 
I 


Advances to Sundry Employees 


Advances to Sundry Employees are as follows: 
Ellsworth Shafto § 18,871.25 
Edward Romanoski 79,49 
Frederick Fox 1,500.00 
Matthew Akers 


Robert O'Brien 


Advances to Paul R. Dean 
Company advances to Mr. Paul R. Dean, net of repayments made by 
Mr, Dean, amounted to $557,319 as of the date of the original 
Assignment for the Benefit of Creditors, 


Investments and Advances 


The Company has made zdvances to the following individuals for 
personal investments in Sande Broadcasting Co. Inc. 


Paul R, Dean $ 25,000 
John L. Nichols 25,000 


John Sayre 40,000 


Advances to John L. Nichols 
Compiny advances to Me, Jol Le Wichols, net of repaymeats made 
by Mr. Nichols, amounted to $151,900 as of the date of assignment. 
> > ? 

Apartment 
The Coupany owns 225 shares of the cepital stock of Sixty Sutton 


Corporation, 2 comeperetive apartment buildins. This investinent 
is being carried at the Company's cost of $25,000, 


Sch, A-21 
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Advances to Sande Broadcasting, Co. Inc. 


During the period of March, 1972 to the date of assignment, ad- 
vances of $85,000 were made by the Company to Sande Broadcasting 
Co. Inc. One repayment was made in July of 1972 amounting to 
$3,500, leaving a balance due of $81,500. 


“Investment in Frederick Hobbs Films 


Investment in Frederick Hobbs Films is carried at cost of $6,000 
in the debtors books. Any present value is indeterminate 


Investment in Halco Products Corp. 


Investment in Halco Chemical Co. (now Halco Products Corp.) is 
carried at cost of $50,000 in the debtors Looks. These are un- 
repistered snares and may not be sold in a normal manner, The 
stock is traded on a very limited basis in the New York City 
over-the-counter market. The quoted bid and asked price on 
June 19, 1973 was 3/8 and 7/8. 


Sundry Advance 


The sundry advance (demand for payment of which har been made) 


consists of the following: 
Ivy Kimmel 
16 Colgate Road 
Maplewood, New Jersey $10,000, 00 


The Trustee will pursue this claim. 


Promissory Notes Receivable 
The Company holds promissory notes receivable as follows: 
Charles Sladden, Jr. 
2111 Ba: > Avenue, Apt. F 
Rochester, New York $ 2,500,00 
Equitable Development Corp. 
1451 North Bayshore Drive 
Miami, Florida 29,652.93 


$32,152.93 


Demands for these sums have been made by the receiver and action 
will be commenced by Trustee to recever these suns, 


Sch. A-22 
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Contingent Gain Under Repurchase Contracts 


The Company, in its normal course of business, sold Municipal Bonds 

to a number of corporations and individuals under agreements to re- 
purchase them at the same price at which the bonds were sold. Possible 
gain upon fulfillment of these obligations is a maximum of $99,893. 

A New York City municipal bond firm has been designated agent of the 
Bankrupt's Estate in an effort to enforce these repurchase obligations. 
Guarantced minimum recovery will be $1,375 of which one thousand dollars 
is presently shown in Receiver income in Schedule A-23. 


Net Deferred Expenses of Assignec and Receiver 
Net Deferred Assignee Expenses: 
A casi basis statement of income and expenses incurred by the 
Assignee from April 4, 1973 through May 29, 1973 (the date Receivership 


commenced) is as follows: 


Income: 


Bond interest receipts 997.84 
Underwriting profits received 1,041.25 
Profit on sale of Agawam, Mass. Bonds 1,295.00 


Pair off and difference check on L.A. 6 1/8's 
due 5/15/2000 1,000.00 


Refunds 50.64 


Total Income $ 4,384.73 
Expenses: 


Fidelity Bond Premium 5,000.00 
Appraisals 175.00 
Advances for professional services 9,160.00 
Apartment maintenance 423.00 
Employee wages 3,164. 
Travel and office expenses 647. 
Payroll taxes 101. 
Auto insurance 

Office rent 

Telephone 

Sundry other 


Total Expenses 


Ket Deferred Assicnee Expense 
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Sch. A-23 
con't. 


1S. 


Net Deferred Receiver Income: 


Net_Deferred I-xpenses of Assignee and Receiver 


A cash basis statement of income and expenses incurred by the 


Receiver from May 30, 1973 through June 19, 
Income: 
Deposit-fulfillment of repurchase contracts 
Hospital insurance refund 
Assignee fidelity bond rebate 
Refunds-other 


Total Income 


Expenses: 
Employee wages 
Life insurance on Paul R, Dean to preserve 
$100,000 face value policy 
Apartment maintenance 
Office supplies 


Tetal Expenses 


Net Deferred Receiver Income 


Net Deferred Expenses of Assignee and Receiver 


1973 is as follows: 


$ 1,000.00 
384.24 
3,067.00 
6.00 


4,457.24 


510.00 
234.60 
24,74 
67.98 


837.32 


$3,619.92 


$12,911.70 


102 


FINAL REPORT OF STANLEY DYE, dated 7-9-73. 


SCHEDULE B-1 


ACCOUNTS PAYABLE 


Singer Business Machines, 211 East 43rd Street, New York, New York 10017 
David Allen Service, Inc., 2350 Fifth Ave., New York, Ny ¥. 10037 
Ancrican Express, P.O. Box 13778, Pheonix, Arizona 85002 

F. B. Ashplant & Co., 40 Wall Street, New York, New York 10005 

Blue List, 345 Hudson Street, New York, New York 10014 

Bond Buyer, 77 Water Street, New York, New York 10014 

Carent, 214 Lake Avenue, Rochester 14608 

Community Chest, 70 North Water Street, Rochester * 14604 

Con Edison, P.O.Box 100, Cooper Station, New York, New York 14603 

R.E. Daily & Co., 19200 W, Eight Mile Rd., P.O.Box 4948, Detroit, Mich. 
Eddie's Chop House, 367 Main Street East, Rochester 14604 

F. W. Dodge, P.O. Box 2727, Church St. Station, New York, New York 10007 
Goldsmith Brothers, 77 Nassau Street, New York, New York 10038 

Great Bear Spring, 51 Madison Avenue, New York, New York 10010 

Albert Frank Guenther, 61 Broadway, New York, New York 10006 

Hertz, Bux 8860, 75 Ajax Road, Rochester 14624 

Internal Kevenue Service, P.O. Box 700, Holtsville, New York: 11742 

J. K. Lasser & Co., 730 Powers Building, Rochester 14604 

Lincoln Rochester Trust Co., Consumer Loans, Midtown, Rochester 14604 
Macke Williamson, .160 Mt.. Hope Avenue, Rochester 14605 

frssoletti, 70 Pine Street, New York, New York 10005 

Mobil Oil Corp., P.O. Box 4578, Boston, Mass. 02107 

Monrve, 550 Central Avenue, Orange, New Haimnpshire 07051 

Moody's Investors Service, P.O. Box 1188, New York, New York 19008 
New York Telephone, P,O.Box 1946, New York, New York 10001 

P.)).Q. Coffee, 155 West 19th Street, New York, New York 10011 

The Racquet Club, Harbor Island, Miami Beach, Florida 33141 

Rochester Telephone Corp., 100 Midtown Plaza, Rochester 14604 

Red Carpet Travel, 100 Triangle Building, Rechester 14604 

Rochester Yacht Club, P.O.Box 4707, Charlotte Station, 14612 

Edward Romanoski, 137 Dayton Avenue, Somerset, New Jersey 08873 
Scrantom"s 334 East Main Street, Rochester 14604 

Singer, Dept. 11678041, P.O.Box 2138, San Leandro, California 

60 Sutton Corp., 60 Sutton Place South, New York, New York 10022 

60 Sutton Place Garage Corp., 60 Sutton Place S., N. Y¥., N. Y. 10022 
Stillson Main Ramp, 23 Stillson Street, Rochester ~° 14604 

Jimay Veston, 131 Kast 54th Street, New York, New York 10022 

Temple building, 950 Temple Luilding, Rochester 14604 

Wall Street Journal, Chicopee, Massachusetts 01021 


17.68 
bar Ay 
3,369.58 
878.42 
276.52 
318.45 
310.30 
27.50 
18.10 
281.44 
96.69 
1,729.22 
42.51 
25.41 
275.96 
91.20 
179.08 
2,480.00 
408.50 
53.16 
8.04 
399,59 
105.11 
802.50 
2,601.46 
00 

27 
582.40 
242.99 
112.35 
186.73 
16,35 
48.15 
202.50 
63.60 
56.00 


Sch. Be2 


Sch. 


B-3 
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Unpaid Receiver and Assignee Expenses 


Rochester Telcphone - telephone 
Yemple building - rent 
Joseph Yadgaroff ~ appraisal 
Midtown Copy Center - stationery 
Coopers & Lybrand - accounting: 
May 1 thru June 8, 1973 
June 9 thru July 9, 1973 
Vito Cassan - telephone 
Martin, Dutcher, et al ~ sundry disbursements 
I. Schoolinan Associates - auctioneer 
Kathryn Poluch - payroll, 6/18 and 6/19 
Accrued payroll taxes: 
Social security 
New York State unemployment incur- ce 
New York State disability insurance 
Federal unemployment insurance 


Liability for Customers’ Funds - City of Rochester 


Contractor: 


Great Lakes Dunbar ~- Rochester 
4664 Lake Ave. 
Rochester, N.Y. 14612 


Dwyer Electric Co. 
252 Tremont St. 
Rochester, N.Y. 14608 


Connors Haas 
474 Thurston Rd. 
Rochester, N.Y. 14619 


DiFiore Construction 
150 Pool St, 
Rochester, N.Y. 14606 


McEvily Plumbing & Heating 
223 Smith St. 
Ruchester, N.Y. 14608 


wlability for Customer Tunds ~ City of New York 


On March 12, 1973, tthe Company issued a check to the 
New York City Department of Ports and Terminals in the 
amount of $23,978.13 in payment for securities sold 

on behalf of the Comptroller of the City of New York. 
This check was returned to the City by the bank for 
insufficient funds. 


$ 280.69 
624.50 
75,00 
33.91 


2,500.00 
975.00 
47.56 
699.73 
281.25 
68.00 


§2,126,425.00 


4,723.90 


20,360.00 


3,200.00 


43,212.50 


$2, 203,921.40 
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Sch. B-5 
Municipalities, Contractors 


Municipalities: 


Tioga Central School District 
Tioga Center, New York 13845 


Penfield Central School District 


Penfield, New York 14526 


Bacher Electric Co. 

2481 Huber Rd. 

Fairport, N.Y. 14450 
McEvily Plumbing & Heating 

228 Smith St, 

Rochester, N.Y. 14608 
Wm. J. Schmitt, Inc. 

60 Saginaw Dr. 

Rochester, N.Y. 14623 


Contractors: 


Holler Brothers, Inc. 
200 Roosevelt Ave. 
Tonawanda, N.Y. 14150 
Insana Construction Co. 
33251 Curtis Blvd. 
Eastlake, Ohio 44094 
Gorlin-Okun, Imc. 
112 Be LSeh sc, 
New York, N.Y. 10003 
McEvily Plumbing & Heating 
228 Smith St. 
Rochester, N.Y. 14508 
Di Fiore Construction 
150 Pool St. 
Rochester, N.Y. 14606 


Individuals: 


JoAnne Bacher 

c/o hacher Blectric Co. 
OAS) uber td. vairpont, N. 
Robert Bacher 

c/o Bacher Electric Co. 

2481 ‘uber Rd., Fairport, NK, 
Vinca Lawless 

51 Robinson St. 

North Tonawanda, N,Y. 
Pauline Srighan 

535 Forrest Lawn Rd. 

Webster, N.Y. 14580 
Berth? Jawless 

c/o Nichols, 3901 East Ave. 

Rochester, N.Y. 14618 


1/120 


Liability for Customers’ Funds ~ Other 
and Individuals 


$16,055.50 


11,232.50 


-10,516.00 


50,000.00 
65, 381.06 
64,412.50 
10,000.00 
48,334.58 


re ate nl eT este nee 


20,950.00 


14450 


14450 
38,585.70 


$ 9,500.00 


37,804.00 


238,128.14 


285,494.90 


$470, 926,14 


Sch. B-8 
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Due Lincoln First Bank of Rochester 
One Lincoln Square 
Rochester, New York 14604 


The Company owes Lincoln First Bank of Rochester 
$2,502,020 for various. checks returned to Lincoln 
by Chemical Bank of New York due to insufficient 
funds. Lincoln also paid Bear, Stearns & Co. 
$852,473.71 to reacquire 15,000 shares of Xerox 
Corporation stock which the Company had previously 
purchased through Lincoln. Bear, Stearns & Co. 
was holding the stock as collateral for an 
$850,000 margin loan obtained by the Company. 

The Company's total liability to Lincoln is 
$3,354,493.71 ($2,502,020.00 and $852,473.71). 
Also see Sch. A-7 in this connection. 


ao 


Due Chemical Bank of New York 
20 Pine Street 
New York, New York 10015 


Chemical Rank of New York granted the Company 

a loan on March 21, 1973 amounting to $1,850,000 
to cover an overdraft in the Company's checking 
account, as of that date. Chemical subsequently 
reduced the loan by charging the checking account 
with $25,000 on March 28, 1973, leaving a balance 
due Chemical Bank of $1,825,000. 


On March 22, 1973 Chemical Bank received from the 
debtor 15,009 shares of Xerox Corporation stock 
as collateral for this loan. It is believed that 
Chemical Bank either has sold or is planning to 
sell 12,000 shares of this stock to liquidate the 
loan. The Receiver has made demands upon Chemical 
Bank for the return of 3,000 remaining shares. 
Also see Sch. A-7 in this connection. 


Due Broker 


The Company owes the firm of Lepercq, de Neuflize & 
Co., 345 Park Ave., New York, N.Y. 10022, $27,120.53 
as a result of a loss realized on the sellout of 
3,400 shares of Xerox stock purchased on March 21; 
1973. 
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Sch. B-9 Due _ Employees 


Sheila Doyle - wages for 4/2 and 4/3 76.00 
301 E. 62nd St., New York, N.Y. 10021 


Vito V..Guerriero - wages for 4/2 and 4/3 126.92 
657 Clarence Ave., Bronx, N.Y. 10465 


William Hartman - wages for 4/2 and 4/3 60.00 
448 E. 78th St., New York, N.Y. 10021 


Edward Romanoski - wages and commissions 13,184.74 
(In an action begun by Mr. Romanoski, 
the amount claimed is $13,290.80) 
137 Dayton Ave., Somerset, N.J, 08873 


Ellsworth M, Shafto III - wages for 4/2 and 4/3 384.60 
~ cluim for breach of contract and unpaid 
bonuses (disputed by Receiver) : 140,000.00 
6 Canterbury Rd., Livingston, N.J. (703 


Kathryn Poluch ~ wages for 4/2 and 4/3 and 
unpaid vacation 
472 Oxford St., Rochester, N.Y. 14607 


Teresa M. Bemis ~ wages for 4/2 and 4/3 and 
unpaid vacation 
36 Clairmount St., Rochester, N.Y. 14621 


Sch, 5-10 


Federal withholding and social security 
New York State withholding 

New York City withholding 

New York sales tax 


WILLIAM MacFARL ANE (BO: 


MARRY 2 HARES 1897-1968) 
DARROW A DUTCHER 191-1972) 


JOSTEH W MARTIN 
GEORGE w. CoOME 

OCLON F MOUSAW 

JUSTIN ( WIGDOR 
MERBCRT Ww VANOEN BRUL 
JAMES W. BICHARDS 
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LETTER of 7-19-73 from Vigdor to Aetna, 
part of Exhibit 25. 
LAW OFFICES OF 
MARTIN, DUTCHER, COOKE, MOUSAW & VIGDOR 
FOURTH FLOOR, GENESEE BUILOING 
TWwEnTY-FivE CAST MAIN STREET 
ROCHESTER, NEW YORK 14614 


Cae.et ADDRESS Machaa 
716. 484-3480 


Crm UREN OALL 

OF COUNSEL 
SHELDON Evans 
RICHARD F. ANDERSON 
MELVIN MPR CR 
JOCUN KRaNE 
KENNETH D. LICHT 
JOMM Ww CROWE 


J.WitiaAM REEVES JOHN J. VILL ENE UVE 


WhREEN MH HEI BROMNER 
LUTHER w mie 

MER WIN wm RROLY 
MARTIN S. WEINGARTEN 
DAVIO mH. BROCKWar 
MICHAEL ©. NOONAN 


July 19, 1973 


Nur. Bernard J. Putnam 

Claim Supervisor 

Aetna Life & Casualty - Casualty & Surety Division 
1200 Sibley Tower Building 

Rochester, New York 14604 


Re: Paul R. Dean and Company, Inc. 
File Number: C(D) 45 FC 147441 RG 


Dear Mr. Putnam: 


This will confirm our telephone conversation of July 18th, 1973 in which 
I inquired of you why we had not heard from you since my letter of June 14th, and 
whether or not there was anything that your Company was lacking in order to settle 
the claim on the above fidelity bond issued to the Paul R. Dean and Company, Inc. 


You indicated to me that you did not know what more, if anything, was 
needed and would take the matter up with your Home Office. Il advised you that I 
was acting as co-counsel to Mr. Carges, the court appointed Trustee, and that 
we have been ready and willing to furnish any additional information that you might 
require in order to effect a prompt and expeditious settlement of this claim without 
the necessity of an action on the bond, 


I look forward to hearing from you or your Home Office as soon as possible. 
Le 
nt & 
Vi. y truly yours, 


Re a —-* 


Justin L. Vigdor 


JLV:emc 


Ly "29 pradet yoy 
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[ase 


| /aeio ie 


mee 


LIFE & CASUALTY 


July 20, 1973 


Justin L. Vigdor, Fequire 
25 Main Strect Fast 
Rochester, New York (16614 


R¥s Paul R. Cean and Company, Inc. 
File Number - C(D)45 FC 147441 RG 


Dear Mr. Vigdor: | 


In your telechony call of July 18, 1973, you intimated we should 
be responding to a claim Previously filed.~ There seems to be a 
misunderstanding. In response to your letter of April 21, 1573, 
we indicated in our letter of May 10, 1973, the pos: ible apnli- 
cation of evrtain conditions and exclusions of the bond and that 
we would not make a final determinution until necessary informa: 
tion had been received. ‘ 
itl ae 

You will realize that the "Notice of Discovery of Loss Form" i3 
not a Proof of Loss and that\ a formal statement of clain is 
necessary in accordance with the conditions of the tond. (See 
the caveat at the top of the otice of Discovery of Loss Form.) 

. 7 


tn Girect response to your question what is required, we rust arain 
refer you to the conditions of the bond. For your convenience, 

we enclose a Proof of Loss Form which you may submit or alter- 
natively you may submit such other appropriate susmary you wish. 
Which ever summary form is used, it should be suprorted with what— 
ever evidence you have of a covered loss, 


You will understand that our furnishing a Proof of Loss Form and any 
attention or investigation by us necessarily is without prejudice 
to anyone's rirhts and is not in any way to oe a waiver of any of 
the terms and conditions of the bond. And, to avoid any misunder— 
standing, we must arain direct your attention to the terms and con-= 
diti>ns of the bond and particularly to the coverace period, "x= 
clusions and Sections 11 and 12 = all as pointed out in our letter 
to you of May 10, 1973. 


Sincerely, 


Bernard J. Putnam 
Claim Supervisor 


BJF : jme 


Ene, 
Alina Life Insurance Company/The 4tna Casualty and Surety Company/ The Standard F ire Insurance Company 


as 30 fe het 7g oy 
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July 23, 1973 


Mr. Peter Paris 

Paris, Budlérg, Esse, Inc. 
40 Clinton Avenue North 
Rochester, New york 14604 


RE: Paul R. Dean & Co., Inc. 


Dear Peter: 


I am enclosing copies of my entire file 
of correspondence with Mr. Putnam concefniny the 
Aetna Fidelity Bond claim. 


Anything you can do to specifically find 
out what they want to know to speed the claim would 
be grea&ly appreciated. 


Also, could you please arrange to get the 
Receiver Bond refund. 


Thank you very uuch for your assistance. 


Very truly yours, 


Justin L. Vigdor 
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Law OFFICE OF 


WEAN waren ne ate Hime <ieeie MARTIN, DUTCHER, C DOKE, MouSAW & VicooR Crk Lo KENDALL 


ARTF wae 7 Of COUNSEL 
c s 
awe ; é FOURTH FLOK GENE -EE Burtt 4G 


SOTERA ww at TWOMYY-Fivi LAST MAIN STHFET ReCLUON Evans 
1 we as eatins 

id ‘ KN FIC HAR F ANOELNSON 
OME vs sal ROCHESTCR NEW TORK 14GI4 


OLLON Fw Law 


Miivine m. rRER 
JUSTE vigiee Caace Ai URL SS Mactan JOLi wo rman 
MER BLRT Ww ANT Ee UY 736 454-3480 RENMEI M O. Lice? 


SOMES WK BE HeHDe JOHN: we, CROWE 


2 Witten reves JOR F. VLE NEUES 
WA CEE ee ore 

Uleet ue wey 

mete a 

mene tet 

UAW nF 


MICHAEL Doh dUtemte 


July 27, 1973 


Mr. Pcrnard J. Putnam 

Claim Supervisor 

Actna Life & Casualty - Casualty & Surety Division 
1200 Sibley Tower Building 

Rochester, New York 14604 


Paul R. Dean and Company, Inc, 
File Number: C(D) 45 FC 147441 RG 


Dear Mr, Putnam: 


Iregret that Lam, to some extent, still confused by our resent corres- 
pondence and by your vague reference as to what is needed to Srocees the claim 
in the above matter, 


Under the circumstances, I formally accord to you or any other repre- 
sentative, to meet with the trustee in bankruptcy, the independent accounting firm 
for the trustec and inyself, at any lime at your convenience, in order to review 
the bovks and records of the Dean Co. which completely show the covered loss in 


excess of the policy. 


a8 
Sate 


a 
Will you kindly let ine know when you would like to meet. (JL °° 


Ke ge tly yours: 
=< eet AS 


i c 
BS we. oo ee 


Jus ee y igdor 


32530 


Certitiod Mail 
Return Receipt Requested 
fae 2 ar 
2. a/ Pig ad! ofa? as 


a 


LETTER of 8-14-73 from Vigdor to Aetna, 
part of Exhibit 25. 
Law hie roar 
MARTIN, DUTCHER, COOKE, MOUSAW & VIGDOR 
Posten Beene. ¢ ONE E tek eee 
TAL tiVy- Fret eA at Mets eee 
HOCHESTER iF W YORK l4Gi4 


faite Ate ott ei 


vie 


“ws 


ee ee a) 


August 14, 1973 


Mr. Bernard J, Pitnam 

Claim Supervisor 

Actna Lile & Casualty & Surety Division 
120u Sibicy Tower Building 

Rochester, New York 


Re: Paul R. Dean and Company, 


Dear Mr. Putnany: 


This will summarize the meeting which we had in my office on August 
13th, at which time L furnished you with a copy of my final account as Assipnee for 
the Benefit of Creditors and as Receiver in Bankruptcy for the Paul R. Dean and 
Company for the period from April 4th, 1973 fhrouph dune 19th, 1973, as wellas a 
copy of a Brokers Blanket Bond for the Paul R, Dean Company which Thad in my file 
and at which time [displayed to you certain cheels showing gambling losses sustained 
by Paul R. Dean in May of 1972 and in July of 1972. 

- 

In the course of our meeting, it became clear that the bond, which I had 
obtained from the files of the company, was not on the same formas the specimen 
bond to which you were referring from your file and that the paragraphs tt and 12, 
referred to by you in your recent correspondence, were not contained in the hone 
which was in my file. You indicated that you would review this matter and connnuni- 
vate withime further. You indicated further, that pararraphs tl and 2 of the specimen 
bond to which you were referring beoupht about an automatic cancellagsion and maquired 
a reeent request for additional time for discovery by the Receiver. 

Please he advised that L believe all necessary and requisite notice has 
been given by Paris, Budlunp, Msse Inc., by phone and by letter, and by Jetters from 
me inny capacity as Assipnee and Receiver and co-counsel for the Vrustee and by my 
fling the notice of discovery ferms in April 1973 and by newspaper publicity, copies of 
which are in your file, 


ia 432 prutut VOY 
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LETTER of 8-14-73 from Vigdor to Aetna, 
part of Exhibit 25. 


Pace 2, 


Mr. Putnain Aupust 14, 1973 


Thereby renew the offer contained in my last letter to you, dated July 
27th, 1973, to permit you or any other representative of your company, to meet 
with us to review the hooks and records of the Dean Conypany to verify the fact 
that covered losses in excess of the bond limil occurred prior to April 4th, 1973, 


We intend to strenuously contest any cifort on the part of the bonding 
company to resist payment of this bona fide claim resulting from the activities of 


the insured's former employee, Paul Dean, 


—) 


Le. Vigdor 


) 


JLV:ieme 


Certified Mail 
Return Receipt Requested 


WOLLIAM MacPARL ANE U@at-igeo 
MARAT 2 HARMS (1892-1966 
DARROW A OUTCHER 11651-1972) 


GEORGE w. cooKE 
DELON fT MOusaW 
JUSTIN G wiGoOR 
HERBLAT W VANOEM @RUL 
JAMES W. RICHARDS 

+ WILLIAM MLEVES 
WARREN HME BRONNER 
LUTHER womice 
MERWYN mM. RRO, 
MARTIN S. WEINGARTEN 
OAviC mM BROCK Way 
MICHAL. D. NOONAN 


113 


LETTEK of 8-29.73 from Vigdor to Aetna, 
part of Exhibit 25. 
LAW OFFICES GF 
MAPTIN, DUTCHER, COOKE, Mousaw & Visoor 
FOURTH FLOOR, GENESEE BUILOING 
TWENTY-Five EAST MAIN STRCET 
ROCHESTER, NEW YORK i4614 


Caece Avoress MacHar 
716. 454-2480 


Mr. Bernard J, Putnam 


Claim Supervisor 


Aetna Life & Casualty & Surety Division 
1200 Sibley Tower Building 


Rochester, New York 


14604 


Paul R. Dean and Company, Inc. 


Se ee a ee oe a ee ae ee 


Dear Mr. Putnam: 


JOSEPM Ww MaRTIN 
CYRIL GL MENDALL 
Of COUNSEL 


SHELOON Evans 
PRICHARD F ANDERSON 
MELVIN W. miZER 

JOEL N. ARANE 
RONNETH O LICHT 
YOUN Ww CROWE 

JOnN J VIRGEN EUVE 


August 29, 1973 


On August 14th I wrote you a letter Summarizing the meeting we had in 


my office on August 13th with regard to the above. 


At that time you indicatec 


you would be discussing the matter with your Home Office and then report back 


to me, 


I would appreciate your advising me the result of your review and dis- 
cussion of this matter as soon as possible, 


JLV:emc 


Sincerely | 


an ars iF 
is 
’ pe sigansl 


ae | 


LULa& CASUALTY 
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AETNA’S DENIAL OF COVERAGE of 9-4.73, 
part of Exhibit 25. 


Conualty & Surety Division 
1e00 Sitley Lower Huicing 
Rochester, Now York 14604 
4'4- 1550 


september 1, 1973 


Kr. Justin L. Virdor 
™ Hajiy “Sbeeet cast 
Rochester, New York 16th 


ti: 4S F 15296 OA — Panl 2. Sean & Co., Ine. 


Vear Mr. Vipdor: 


This will acknowledre receint of your letter of aurpust 14, 1'73. 
“tna devices that it has seen or received any reasonable evidence of 
any bona fide claim under bond 1,5 F 1526 RCA resulting from the 
activities of Paul Dean or others, 


Among other thinurc, the vond is for the use and benefit only of the 


_dasured muned in the declirations. The bond is in weiling and sreaks 


fer itself as to terms and provisions. 


Voaul R, Dean & Comeany's concealment from ftna of the true financial 
riluation of the eerroration and all or part of presently condemned 
transactions at the time it applied for and obtained from #tna the 
execution and delivery of the renewal vond, was a fraud on Atna which 
renders the vond void. 


The bond terminated as to any employee immediately upon the ‘discovery 
of the first alleped dishonest or fraudulent act on the part of such 
ennloayee, 


The acts claimed as fraudulent or dishonest were a matier of record 
and were outhorized or ratified by the voard of directors. 


Ftna vie not riven notice al the earlicst practicavle moment after 
discovery of any loss, : 


Aitn« has never been furnished with an affirmitive Proof of Loss with 
full particulers, 


The bond applies only «ith resrect, Lo covered loss sustained by the 
nsured at anv time but discovered during the bond period. The bond 
war terminated or cancelled inuediately upon the taking over of the 
insured by a receiver or other Liquidator. ey 


The i ond excludes any loss resulting from trading «ith or without 


So fm. —f 
Ee é 7 ¥ : f vi af 


Atma tite tnsuraiace Company The A tea Casualty ana * tety ( npany The Standard bice fsaneree Coc sey 


(BEST COPY AVAILABLE 
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AETNA'S DENIAL OF COVERAGE of 94-73, 
part of Exhibit 25. 


2 


woe 


knowledve of the insured in the name of the insured or otherwisc. 


The Lond cxeludes lass resulting from the act. or acts of any person 
while acting in the caracity of a member of the board of directors 
and the officers of Lhe corporation were its dircctors, 


Vach of the acts complained of which was done, was the act of Paul R. 
Dean & Go., Tne. toue at the airection or with Che approval ¢f its 
contro}) ag authority and that the losees, if any, were sustains din 
carrying on the ousiness of Paul R. Dean & Go., Inc. and that none of 
the said allered losses is a loss within any of the coverares of Lhe 
bond claimed on. 


In addition Lo tie above, Ftna resacrves the right to assert other pood 
and valid deiner rresently known or «hich may come to tirkt in the 
future, 


lease be advised thet we cannot mike any rayment in the matter. 


Very traily yours, 


Bernard J. Putnam 
Claim Gurervicor 


AJP: Sme 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


JOSEPH S. CARGES, as Trustee in 
Bankruptcy of PAUL R. DEAN & 
COMPANY, INC., Civil Action # 74-127 
Plaintiff, 
STIPULATION NO. 1 
AETNA CASUALTY & SURETY COMPANY, 


Defendant. 


It is hereby stipulated by and between the attorneys for 
the plaintiff, Joseph S. Carges, as Trustee in Bankruptcy of Paul 
R. Dean & Co., Inc. and the attorneys for the defendant Aetna Casualty 
& Surety Company, that the defendant admi.s those allegations contained 


in Paragraphs of the plaintiff's complaint marked "2", "3" and "4". 


MARTIN, DUTCHER, MOUSAW, 
VIGDOR & REEVES 

Attorney for Plaintiff 

Office and P. 0. Address 


» CONNNORS & CORCORAN 
Attorneys for Defendant 
Office and P. 0. Address 
45 Exchange Street 


Roche ty w York 14614 
2. 


EXAIBIT | 
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UNITED STATES DISTRICT COURT 
WESTEPN DISTRICT OF NEW YORK 


eT LCT I | 


JOSEPH 8S. CARGES, as Trustee in 
Bankruptcy of PAUL R. DEAN & 


COMPANY, INC., Civil Action # 74-127 
Plaintiff, 


STIPULATION NO. 2 
AETNA CASUALTY & SURETY COMPANY, 
Defendant. 


eceneeeee-cssuseensaeatnaaaataneasinsaaataaatatiiaaaanatiatttt Ct CLT CL NG 


It is hereby stipulated by and between the attorneys for 


the plaintiff, Joseph S. Carges, as Trustee in Bankruptcy of Paul 


R. Dean & Co., Inc. and ¢*s attorneys for the defendant Aetna Casualty 


& Surety Company, that the attachments A and B annexed to the plaintiff's 


<BroVers Bleniet- End # YSF 125 gc 
complaint are true and complete copies of the" oakqtnet—berrt” and the i 


®“penewei~bond" issued by the defendant Aetna Casualty & Surety Company. 


— Blaket Sed # YSFISICBCA 


MARTIN, DUTCHER, MOUSAN, 
VIGDOR & REEVES 

Attorney for Plaintiff 

Office and P. 0. Address 


WINCHELL, CONNNORS & CORCORAN 
Attorneys for Defendant 
Office and P. 0. Address 

45 Exchange Street 


Rochester w York 14614 
BY MYMIYD 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


renee stn CCE LN EEC TCC LCL LLC CC OD 


JOSEPH ©. CARGES, as Trustee in 
Bankruptcy of PAUL R. DEAN & COMPANY, INC., 


Plaintiff, CIVIL ACTION # 74-127 


- VS - STIPULATION NO. 3 
AETNA CASUALTY & SURETY COMPANY, 


Defendant. 


reer ATE 


It is hereby stipulated by and between the attorneys for the 
plaintiff, Joseph S. Carges, as Trustee in Bankruptcy of Paul R. Dean & 


Co., Inc., and the attorneys for the defendant Aetna Casualty & 
attacked eo ¢ fen HAE 5 nSdars sy (nterlae tiny 
Surety Company, that the amnened list-is a true and complete list of 


all claimants in the Paul R. Dean & Co., Inc., bankruptcy proceeding 
and that copies of the “Proof of Claim" forms filed with the Bankruptcy 
Court at Rochester, New York, in the bankruptcy of Paul R. Dean and 


Co., Inc., BK7-813 may be entered as evidence. 


MARTIN, DUTCHER, MOUSAW, 
VIGDOR & REEVES 

Attorney for Plaintiff 

Office and_p Address 


WINCHELL, CONNORS & CORCORAN 
Attorneys for Defendant 
Office and P. ©. Address 
45 Exchange Street 

York 14614 
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RIP:amw 7/3/75 


UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK . 


JOSEPH S. CARGES, as Trustee in ad 
Bankruptcy of PAUL R. DEAN & COMPANY, INC., 
Plaintiff, CIVIL ACTION ¢ 74-127 ~~ 
- VE - STIPULATION NO. 6 
AETNA CASUALTY & SURETY CCMPANY, > 
Defendant. 


ee cera LLC EN CLC TEN LACT CCNA 


It is hereby stipulated by and between the attorneys for the 
respective parties hereto that: 

If Great Lakes-Dunbar-Rochester, a joint venture, ("Great Lakes"), 
were called upon to testify upon the trial of this action by an officer 

~ or employee of said joint venture, said witness would testify that 
this joint venture pursuant to construction contracts with the city of 
Rochester, ("City"), had over the period from June 3, 1970 to 
October 16, 1972, built up cash retainages in the aggregate arount of 
$2,126,425.00 and had eleqted {to post mri cane! bonds in lieu of those 
cash ee Paul wea Inc., ("Dean & oe was 
responsible for posting such municipal bonds with the Prick In no case 
did Great takes ("Great Lakes") receive said bonds which Dean & Co., was 
to have purchased to post with the City with funds in the aforesaid 
amount released to Dean & Co., nor did it ever receive the cash 
equivalent of those municipal bonds. 
MARTIN, DUTCHER, MOUSAW, 
2 : VIGDOR & REEVES 


Attorney for Plaintiff 
Office _and P. O. Address 


t 
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WINCHELL, CONNORS & CORCORAN 
Attorneys for Defendant 
Office and P. O. Address 

45 Exchange Street 
Rochester, Ly iad York 14614 


By: PAYA 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


ee 


JOSEPH S. CARGES, as Trustee in 
Bankruptcy of PAUL R. DEAN & COMPANY, INC., 


Plaintiff, CIVIL ACTION # 74-127 
- VE - STIPULATION NO. 7 
AETNA CASUALTY & SURETY COMPANY, 


Defendant. 


ene nna LLL CL CC RNC LC 


It is hereby stipulated by and between the attorneys for the 
respective parties hereto that: 

If Connors Haas, Inc., ("Connors Haas") were called upon to testif 
upon the trial of this action by an officer or employee of said 
company, said witness would testify that this company pursuant to 
construction contracts with the City of Rochester ("City") had over 
the period from August 22, 1970 to November 17, 1972, built up cash 
retainages in the aggregate amount of $20,360.00 and ha eqtedrt 
post municipal bonds in lieu of those cash suena et Paul SN ap, & 
Company, Inc., ("Dean & Co.") was-yes onsible for posting such 
municipal bonds with the city’ gin no case did Connors Haas, Inc., 
("Connors Haas") receive said bends which Dean & Co., was to have 
purchased to post with the City with funds released to Dean & Co., in 
che aforesaid amount, nor did it ever receive the cash equivalent of 
those municipal bonds. 

VIGDOR & REEVES 


Attorney for Plaintiff 
Office and P. 0. Address 


MARTIN, DUTCHER, MOUSAW, 
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WINCHELL, CONNORS & CORCORAN 
Attorneys for Defendant 
Office and P. ©. Address 

45 Exchange Street 


Rochestez, New,York 14614 
By: pe" Ce 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


JOSEPH S. CARGES, as Trustee in 
Bankruptcy of PAUL R. DEAN & COMPANY, INC., 
Plaintiff, CIVIL ACTION # 74-127 
- vs - STIPULATION NO. 8 
AETNA CASUALTY & SURETY COMPANY, 


It is hereby stipulated by and between the attorneys for the 
respective parties hereto that: 


If DiFiore Construction Inc., ("Di Fiore") were called upon to 


said company, said witness would testify that this company pursuant 


to construction contracts with the City of Rochester ("City") 


testify upon the trial of this action by an officer or employee of 


had as of August 22, 1972, built up cash retainages in the aggregate 
amount of $9,200.00 aye rete ie§ eige bonds in lieu 
ef those cash sienna Guid R. Se Inc., ("Dean & 
c.") was responsible for posting such municipal bonds with the City. 
re a no case did Di Fiore ("Di Fiore") receive the bonds which Dean & Co.;, 
was to have purchased to post with the City with funds released to 
Dean & Co. in the aforesaid amount, nor did Di Fiore ever receive 
the cash equivalent of those municipal bonds. ; 
MARTIN, DUTCHER, MOUSAW, 
VIGDOR & REEVES 


Attorney for Plaintiff 
Office and Es Address 
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WINCHELL, CONNORS & CORCORAN 
Attorneys for Defendant 
Office and P. 0. Address 

45 Exchange Street 


Rochester, New York 14614 
ae 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


JOSEPH S. CARGES, as Trustee in 
Bankruptcy of PAUL R. DEAN & COMPANY, INC., 
Plaintiff, CIVIL ACTION # 74-12 
- ve = STIPULATION NO. 9 
AETNA CASUALTY & SURETY COMPANY, 


Defendant. 


It is hereby stipulated by and between the attorneys for the 
respective parties hereto that: 


If Dwyer Electric Co. ("Dwyer") were called upon to testify 


upon the trial of this action by an officer or employee of said company), 


said.witness would testify that this company pursuant to construction 
contracts with the City of Rochester ("City") had over the period 
from May 25, 1971 to October 4, 1971, built up cash retainages 
in the aggregate amount of $4, . 9Q and "elect t —e 
bonds in lieu of those cash cataeneer. Paul an & Li a 
Inc., ("Dean & ace: w. responsible for posting such municipal 
bonds with the City. a. did Dwyer ("Dwyer") receive said 
bonds which Dean & Co., was to have purchased to post with the 
City with funds in the aforesaid amount released to Dean & Co., 
nor did it ever receive the cash equivalent of those municipal 
bonds. 

MARTIN, DUTCHER, MOUSAW, 

VIGDOR & REEVES 


Attorney for Plaintiff 
Office and P. O. Address 
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WINCHELL, CONNORS & CORCORAN 
Attorneys for Defendant 
Office and P. O. Address 

45 Exchange Street 


Rochester w York 14614 
By: 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


JOSEPH S. CARGES, as Trustee in 
Bankruptcy of PAUL R. DEAN & COMPANY, INC., 


Plaintiff, CIVIL ACTION # 74-12 
= Vi = STIPULATION NO. 10 
AETNA CASUALTY & SURETY COMPANY, 


Defendant. 


It is hereby stipulated by and between the attorneys for the 
respective parties hereto that: 

If W. J. McEvily Plumbing & Heating Contractors, Inc., (*"McEvily") 
were called upon to testify upon the trial of this action by an 
officer or employee of said company, said witness would testify 
that this company pursuant to construction contracts with the City 
of Rochester ("City") had over the period from October 25, 1972 to 


January 11, 1973, built up cash retainages in the aggregate amount 


of $43,212.50 and had S603 to or 4 mupiGived bonds in lieu of 
those cash retainages. Paul R. DeaW &\Company, Inc., ("Dean & 


Co.") was respo le. for posting such municipal bonds with the City 


of Rochester. In no case did McEvily ("McEvily") receive said 
bonds which Dean & Co., was to have purchased to post with the City 
with funds in the aforesaid amount released to Dean & Co., nor 
did it ever receive the cash equivalent of those municipal bonds. 
MARTIN, DUTCHER, MOUSAW, 
VIGDOR & REEVES 


Attorney for Plaintité 
Office ang 
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WINCHELL, CONNORS & CORCORAN 
Attorneys for Defendant 
Office and P. O. Address 

45 Exchange Street 
Rochester, New York 14614 


By: 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


JOSEPH S. CARGES, as Trustee in 
Bankruptcy of PAUL R. DEAN & COMPANY, INC., 
Plaintiff, CIVIL ACTION # 74-12 
- VE - STIPULATION NO. 11 
AETNA CASUALTY & SURETY COMPANY, 


Defendant. 


It is hereby stipulated by and between the attorneys for the 
plaintiff. Joseph S. Carges, as Trustee in Bankruptcy of Paul 
R. Dean & Co., Inc., and the attorneys for the defendant Aetna 
Casualty & Surety Company, Inc., that if William J. Schmitt, Inc., 
("Schmitt") were to testify at the trial of this action by an officer 
or an employee of that company the testimony would be that Schmitt 
("Schmitt"), pursuant to a building construction contract with 


the Penfield Central School District ("Penfield") had built up 


cash retainages in the amount of $10,516.00. Schmitt elected to 


post municipal aay + = ith oso GP nfield") in lieu of said 


cash retainages and Paul R. d Co., Inc., ("Dean & Co.") 

was responsible for posting said bonds with Penfield ("Penfield"). 
Schmitt never received the bonds which Dean & Company was to have 
purchased with funds released to Dean & Company in the aforesaid 
amount, nor did Schmitt ever receive the cash equivalent of those 


municipal bonds. 
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MARTIN, DUTCHER, MOUSAW, 
VIGDOR & REEVES 

Attorney for Plaintiff 

Office and BP - Address 


WINCHELL, CONNORS & CORCORAN 
Attorneys for Defendant 
Office and P. 0. Address 

45 Exchange Street 


Rochester ew York 14614 
By: DT ee 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


JOSEPH S. CARGES, as Trustee in 
Bankruptcy of PAUL R. DEAN & COMPANY, INC., 
Plaintiff, CIVIL ACTION # 74-12 
- vs - STIPULATION NO. 12 
AETNA CASUALTY & SURETY COMPANY, 


Defendant. 


cece 


It is hereby stipulated by and between the attorneys for the 
plaintiff, Joseph S. Carges, 45 Trustee in Bankruptcy of Paul R. 
Dean & Co., Inc., and the attorneys for the defendant “etna Casualty 
& Surety Company, that if Bacher Electric Company, Inc., ("Bacher") 
were to testify at the +rial of this action by an officer or employee 
of that company the testimony would be that said company pursuant 
to a building construction contract with the Penfield Central School 
District had built up cash retainages in the amount of $16,055.50. 


Said company elected to post municipal bonds with the Penfield 


Central School District in lieu of said cash getainase nd gtilized 


the services of Paul R. Dean and Co., Inc. for this purpose. a 
company never received payment from either the Paul R. Dean and Co., 
Inc., or the Penfield School District in this amount, nor did it 
ever receive the municipal securities in question. 
MARTIN, DUTCHER, MOUSAW, 
VIGDOR & REEVES 


Attorney for Plaintiff 
Oo; kddress 
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WINCHELL, CONNNORS & CORCORAN 
Attorneys for Defendant 
Office and P. 0. Address 

45 Exchange Street 


Rochester, New York 14614 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


nnn ee eeaireinennnnnennnnenneennRnn nnERREERenenennennnnnnteennennennannenneneemmmmmmmmmmnemmmmmantel 


JOSEPH S. CARGES, as Trustee in 
Bankruptcy cf PAU, k. DEAN & COMPANY, INC., 


Plaintiff, CIVIL ACTION # 74-12 
= Ve - STIPULATION NO. 13 
“FETNA CASUALTY & SURETY COMPANY, 


Defendant. 


It is hereby stipulated by and between the attorneys for the 
plaintiff, Joseph S. Carges, as Trustee in Bankruptcy of Paul R. 
Dean & Co., Inc., and the attorneys for the defendant Aetna Casualty 
& Surety Company, that if W. J. McEvily Plumbing & Heating 
Contractors, Inc., ("McEvily") were to testify at the trial of this 
action by an officer or an employee of that company, the testimony 
would be that McEvily ("McEvily") pursuant to a building construction 


contract with the Penfield Central School District ,("P, ield"), 


had built up cash retainages in the ous of §11,232.5G. cEvily 


elected to post municipal bonds with the Penfield Central School 
District in lieu of cash retainages — beed the services of 
Paul R. Dean & Co., Inc., for this purpose. McEvily ("McEvily") 
never received payment from either the Paul R. Dean and Co., Inc., 
or the Penfield School District in this amount, nor did it ever 
receive the municipal securities in question. 

MARTIN, DUTCHER, MOUSAW, 

VIGDOR & REEVES 
Attorney for Plaintiff 
3. Address 


an 
SVork-—24624 
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WINCHELL, CONNNORS & CORCORAN 
Attorneys for Defendant 
Office and P. 0. Address 

45 Exchange Street 

Roche x York 14614 


BY 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


assis il at cat liiciatselessinanshodiinkirtiennininsenensnnttmnetenteiceensit 


JOSEPH S. CARGES, as Trustee in 
Bankruptcy of PAUL R. DEAN & COMPANY, INC., 


Plaintiff, CIVIL ACTION # 74-127 
- vs - STIPULATION NO. 14 
AETNA CASUALTY & SURETY COMPANY, 


Defendant. 


It is hereby stipulated by and between the attorneys for the 
plaintiff, Joseph S. Carges, as Trustee in Bankruptcy of Paul R. Dean 
& Co., Inc., and the attorneys for the defendant Aetna Casualty & 
Surety Company, that if Robert Bacher ("Bacher") was called upon to 
testify upon the trial of this action his testimony would be that on 
three separate occasions he and his wife, based upon an understanding 


with Paul Dean, delivered sig De &,Co,, for purchase of 


municipal bonds on personal investments. ae transaction 


occurred July 20, 1971, and was frr $5,048.61. The second transaction 
occurred on March 1, 1972, and was for 616,684.59. The third transac~ 
tion took place on January 22, 1973, and was for $20,072.22. That 
they never actually received the municipal bonds these payments 
covered and never received the cash from Paul R. Dean Co., Inc., which 
they turned over to Paul R. Dean. 

MARTIN, DUTCHER, MOUSAW, 

VIGDOR & REEVES 


Attorney for Plaintiff 
ice apd.p. 0. Address 
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WINCHELL, CONNNORS & CORCORAN 
Attorneys for Defendant 
Office and P. 0. Address 

45 Exchange Street 


Rochester, N York 14614 
BY [ AY y UU Ue ) 
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UNITED STATES DISTRICT COURT 
WESTEPN DISTRICT OF NEW YORK 


JOSLPH S. CARGES, as Trustee in 
Bankruptcy of PAUL R. DEAN & COMPANY, INC., 
Plaintiff, CIVIL ACTION @ 74-127 
- VES - STIPULATION NO. 15 
AETNA CASUALTY & SURETY CCMPANY, 


Defendant. 


It is hereby stipulated by and between the attorneys for the 
plaintiff, Joseph &. Carges, as Trustee in Bankruptcy of Paul R. Dean 
& Co., Inc., and the attorneys for the defendant Aetna Casualty & 
Surety Company, that if the Penfield Central School District were 
to testify upon the trial of this action by an officer or employee 
the testimony would be that the School District engaged Bacher 
Electric Company, W. J. McEvily Heating & Plumbing Contractors, Inc., 
and W. J. Schmitt, Inc., to perform certain work in the nature of 
building construction for the Penfield Central School District. 
Pursuant to contract, Penfield Central School District was entitled 
to retain a certain percentage of the amount of each contract until 
aaa Say tt elles Ow g caeDicejon was completed and finally 
approved. That pursuant the General Municipal Law, Section 106 


said Contractors were entitled to substityte municipal securities 


for the aforementioned cash sekatendnh. Upon notification from 


the Paul R. Dean and Co., Inc., that municipal securities had been 
purchased for the aforementioned contractors, the Penfield Central 
School District released the following sums to the Paul R. Dean & Co., 


inc.: 
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$10,515.00 (William J. Schmitt, Inc.) - 
$ 4,655.50 (Bacher Electric Co.) 
$11,400.00 (Bacher Electric Co.) 

$ 7,407.50 (William 3. McEvily Co.) 

$ 1,900.00 (William J. McEvily Co.) 


$ 1,925.00 (William J. McEvily Co.) 


That the total amount of funds so,celeased by the Penfield Central 
ee 


School District was $37,804.00. That the Penfield Central School 
District did not receive physical possession of any of the 
municipal securities that were posted as aforesaid. Nor did 
Penfield Central School District receive any funds from the 

Paul R. Dean Co., representing said municipal securities. 


MARTIN, DUTCHER, MOUSAW, 

VIGDOR & REEVES 
Attorney for Plaintiff 
Office and BP... Address 
25 East 


WINCHELL, CONNORS & CORCORAN 
Attorneys for Defendant 
Office and P. 0. Address 

45 Exchange Street 


Roches 7 N York 14614 
By: “7 
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1/3/15 


UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


nn re reeeeeenenemoeee enaael 


JOSEPH S. CARGES, as Trustee in 
Bankruptcy of PAUL R. DEAN & COMPANY, INC., 


Plaintiff, CIVIL ACTION # 74-127 
- ve = STIPULATION NO. 16 
AETNA CASUALTY & SURETY COMPANY, 


Defendant. 


It is hereby stipulated by and between the attorneys for the 
plaintiff, Joseph S. Carges, as Trustee in Bankruptcy of Paul R. Dean 
& Co., Inc., and the attorneys for the defendant Aetna Casualty & 
Surety Company, that if Charles W. Pritchard, controller of the 
City of Rochester from January 1, 1973, to February 15, 1973, were 
called upon to testify upon the trial of this action, he would 
testify that in April, 1973, he instructed Bernard F. Lillis, Jr., 
assistant controller of the City of Rochester, to investigate the 
Paul R. Dean and Co., Inc., with respect to the municipal securities 
reportedly beijing held by, t Pa R, Dean Co., for the City of 
Rochester. That the City of eo never had physical custody 
of any municipal bonds reportedly purchased by the Paul R. Dean Co., 
on behalf of contractors doing business with the City of Rochester. 


That the City of Rochester did not receive the cash equivalent of 


the municipal securities that Paul R. Dean and Co., Inc., was 


reportedly holding for various contractors having building construction 


contracts with the City of Rochester. 
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MARTIN, DUTCHER, MOUSAW, 
~ “ VIGDOR & REEVES 
Attorney for Plaintiff 
Office and P. O. Address 
25 East i street 
Rocheste : 
oh 


WIN LL, CONNORS & CORCORAN 
Attorneys for Defendant 
Office and P. O. Address 

45 Exchange Street 


Rochester, w York 14614 
By: 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


SS 


JOSEPH S. CARGES, as Trustee in | 
Bankruptcy of PAUL R. DEAN & COMPANY, INC., | 
| 


Plaintiff, CIVIL ACTION # 74-127 
- ve“ STIPULATION NO. 17 
AETNA CASUALTY & SURETY COMPANY, 


Defendant. 


_———— eee 
It is hereby stipulated by and between the attorneys for the 


plaintiff, Joseph S. Carges, as Trustee in Bankruptcy of Paul R. 

Dean & Co., Inc., and the attorneys for the defendant Aetna Casualty & 
Surety Company, that if upon trial of this action Bernard F. Lillis, Jr], 
assistant controller of the City of Rochester from January 2, 1973 
through September 6, 1973, and assistant to the City Manager of the 
City of Rochester from September 6, 1973 to January 2, 1974, were 
called upon to testify at the trial of this action, his testimony 
would be that he was responsible for maintaining the records of the 
City of Rochester, transactions involving securiti ste 

the Paul R. Dean and Co., Inc., in lieu of cash retainages. That he 
personally compiled the documents contained in a folder entitled 
®Investigation of Paul R. Dean and Company" which folder contains 


Business records of the City of Rochester.and-which were recorded in 


the criminal pp of Paul R. Dean on May 24, 1974 in the Monroe 


County Court. That the business records as aforesaid reflect the 
procedure of the City of Rochester in those cases in which the Paul 
R. Dean and Co., Inc., was reportedly holding municipal securities 
for the City of Rochester, which securities were being held in lieu 


of cash retainages having been built up by the following contractors 
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performing building construction work for the City of Rochester: 
Great Lakes-Dunbar-Rochester, Connors Haas Electric Co., DiFiore 
Construction Co., Dwyer Electric Co., McEvily Plumbing and seating 
Contractors, Inc. In each case funds were released to the Paul R. 
Dean Co., by the City of Rochester based upon the assurance that said 
Paul R. Dean Co., was holding said municipal securities. That the 
records contained in the aforementioned folder demonstrate that as 
of April 4, 1973, the Paul R. Dean Co., was reportedly holding 
securities in lieu of cash retainages in the amount of $2,126,425.00 
representing cash retainages of Great Lakes-Dunbar-Rochester, 
$20,360.00 representing cash retainages of Connors Haas Electric; 
$9,200.00 representing cash retainages of Di Fiore Construction Co.,; 
$4,723.90 representing cash retainages of Dwyer Electric Co.,; 
$43,212.50 representing cash retainages of McEvily Plumbing and 
Heating Contractors, Inc. The City of Rochester never had physical 
custody of the municipal bonds secortetiy being held by the Paul R. 
Dean Co., and never received from the ul R. Dean Co., the cash 


ed 


equivalent of said municipal bonds. That based upon his investigation 
of the records of the Paul R. Dean and 8° Inc., conducted week 
to ten days after April 6, 1973, he sod ff the sunicl lt. 


bonds reportedly being held by the Paul R. Dean Co., in lieu of 


\ 
X 
7 


the aforementioned cash retainages werg in fact €@ver purchased 
by the Paul R. Dean Qo ee ae being’ held by the Paul R. 


Dean Co. 


MARTIN, DUTCHER, MOUSAW, 
VIGDOR & REEVES 

Attorney for Plaintiff 

Office and P. 0. Address 
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WINCHELL, CONNNORS & CORCORAN 
Attorneys for Defendant 
Office and P. O. Address 
45 Fxchange Street 

w York 14614 


KA 
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EXCERPTS OF TRIAL TRANSCRIPT. 


UNITED STATES OF AMERICA 
IN THE DISTRICT “OURT OF THE UNITED STATES 
FOR THE WESTER DISTRICT OF NEW YORK 


JOSEPH S, CARGES, as Trustee in 
Bankruptcy of PAUL R, DEAN & 
COMPANY, INC., 


Plaintiff, 


CIVIL ACTION 
“VS- NO. 74-127 


AETNA CASUALTY & SURETY COMPANY, 


Defendant. 


Transcript of proceedings had and testimony taken in 
the above-entitled matter, before the HON. HAROLD P, BURKE, 
United States District Judge, in the United States District 
Court, Rochester, New York, on Monday, July 7, 1975. 

APPEARANCES: 


MESSRS. MARTIN, DUTCHER, MOUSAW, VIGDOR & REEVES 
(By Justin L. Vigdor, Esq., Robert Pearl, Esq., 
and Bruce Lawrence, Esq.) 

25 East Main Street 

Rochester, New York 14614 


Appearing on behalf of the Plaintiff. 
MESSRS. WINCHELL, CONNORS & CORCORAN 
(By Richard H. Connors, Esq.) 
45 Exchange Street 
Rochester, New York 14614 


Appearing on behalf of the Defendant. 


® @ *& & 6 
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MR. VIGDOR: I have no further 
questions of Mr. Dye. 
CROSS EXAMINATION 
BY MR. CONNORS: 


Q Mr. Dye, you said some time in April of 1973 you were 


hired by Mr. Vigdor to investigate the records of the 
Paul Dean Company? 


that they did have certain books and records that you 
looked at and spent ten days to two we’ oing over it, 


ie that correct? 


| 
| 
| 
Yes, I was. 
And you went to the Paul Dean Company office and determi: 
| 


Yes. 

In the course of your investigation, you determined that 
customers had delivered checks to the Paul Dean Company, 
am I correct? 

That is correct. 

That the City of Rochester, over a period of time, had 
forwarded checks to the Dean Company to pay for certain 
mmicipal bonds, is that true? 

That is correct. 

And you had a list here of some other people who sent 
checks payable to the Paul Dean Company? 


BEST COPY AVARLABLE) 
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True. 


Ie it a fact that in your examirestion of tk: vecards of 


the Paul Dean Company that all of these checks that vere 
issued by the City of Rochester and iy others, all showed 
as having been received Fy the Dean Company and were ther 
to be discovered in the cwapeuy hooks? 

In the case of the City, wa variiied that $n 4aeeil. In 
the case of the others, we spot-checked 5 <i, 

So that ali of this money, then, was in the possession, 
at some point, of the Paul Dean Company? 

That is correct. 

Their books so indicated that it was in their possession? 
That is right. 

You also undertook to determine from those books that 
certain checys were written by the Paul Dean Company and 
delivered to Paul Pean personally, is thet true? 

Yee. 

And made payable to him or to "Cash"? 

And to others. 

And to others? 

Yes. 

In the -ormil course . rimming the business there, is 


that correct? 
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Well, none of the things that went through his account 
had anything that did not relate specifically to business 
activity. This would either be his personal activity -- 
But they were issued out of the Paul Dean Company's ac- 
count? 


And charged toe him, correct. 


And you made a list of all those checks that you were able 


to determine had been made payable to Dean or turned over 
to him in some manner? 
Yes. 


And were you aware at the time you were doing this that 


Paul Dean and John Nichols were the sole stockholders and 
directors of the Paul Dean Company? 

Yes. I became aware of that as we looked into the recorda. 
And did you make an effort during thie period of ten days 
to determine whether or not any checks were issued by the 
Paul Dean Company to John Nichols? 

We did, 

And did you find that checks were issued to John Nichols? 
Yea, they were. 

Did you make a list of those? 

Yes, I believe we did. 


Now the books of the company, then, did show out of these 
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checks that you have mentioned, that were issued by the 
Dean Company or to Nichols or to others, right? 

That is correct, 

And those were available there for you or for anyone that 
would examine the records of the Dean Company to discover 
Yes. 

You spoke of finding some sort of a financial statement 
which was Exhibit 9, that this was something that you 
discovered amongst the records at the Dean Company? 

Ie was in their files, yes. 

And this purports to be some sort of a statement as of 
May 3lst, 1961, am I correct? 

1969. 

19697 

It was at the end of their fiscal year at that particular 
time. 

Did that statement show at that time that there was a 
deficit? 

It did. 


And you said it showed about $4,900 in loans to employees, 


and you didn't know who those were? 
That's right. I didn't check that. 


Subsequently, then, there was another statement at some 


2, & & © @ 
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That included the one of Nichols? 

Yes, that is true. 

Did it appear to you, from your examination of the checks 
of this nature, of his personal checks, and examination 
of the reports of the company, that he Operated the busi- 
ness without much regard to the corporate checkbook as 


opposed to the personal checkbook? 


No, I wouldn't say that. I think the corporate books were 


maintained in a normal, orderly fashion. They were essen- 
tially a good set of corporate books. 

And they were there on the premises? 

That's correct. 

And available for your inspection? 

True, 

And showed what you have told us they showed here, that 
the money was received from all of these customers and 
went into the Paul Dean & Company account? 

That is correct. 


MR. CONNORS: Okay. Thanks. That 


MR. VIGDOR: I have no further 
quest fone. 


(Witness excused.) 


* © © @& &€ 


John L. Nichols for Plaintiff, Direct by Mr. Vigdor. 


fee, 
Was that on the Paul Dean Company account thet that check 
was drawn? 
That was the company account that it was drawn on. 
Do you recall who signed that check? 

_ Ls afraid I don't. 

: MR. CONNORS: Thank you. I have 


no further questions. 


(Witness excused.) 


7 ORM tL, NICHOLS, 

| called as a witness by the Plaintiff, being first duly sworn, 
| testified as foilows: 
| DIRECT EXAMINATION 
| BY MR. VIGDOR: 
Mr. Nichols, will you tell me where you live, please? 

81 Knolwood Crescent. 

And that is in Pittsford, New York? 

Yes. 


From 1966 to the present time, have you always lived in 
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Pittsford, New York, or in Rochester? 
Ox in Rochester, yes, 
What is your professional training, Mr. Nichols? 


I have an LL.D. 
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And did you for a time practice law in the City of Rochester? 
Yes. 

Did you at a certain time become a private investor? 

Yes, I did. 

when was that? 

Approximately, 1958. 

When did you first become acquainted with Mr. Paul Dean? 

X would guess about 1960. 

And did there come a time when Mr. Dean discussed with 

you the formation of a new company to be known as Paul R. 
Dean & Company, Inc.? 

Yes. 

And to engage in the sale of municipal bonds? 

Yes. 

And with whet/Sid he consult with you and in what capacityr- 
As an initial investor, an initial infusion of capita) 

in the company, to attempt to secure some lines of credit 
for the company. 


When was that? 


That would have been the summer of 1966. 


Was there any other party involved initially? 
Yes, 


Who was that? 
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Morton Smookler. 

And Mr. Smookler resided in Syracuse, did he not? 
Sycacuse, New York, 

He did then and he does now, is that right? 


To the best of my knowledge, he does, yes. 


Did you in the summer of '66 cause ea corporation to be 


formed? 
Yes. 
And was an attorney retained by the new corporation for 
that purpose? 
Yes, there wae. 
who was that attorney? 
Donald Houghton, 
And did Mr. Houghton cause a corporate certificate to be 
filed in the State of New York, Department of State Office 
Yes. 
MR. VIGDOR: Would you mark this 
for identification? 
(Plaintiff's Exhibit 16 marked for 
identification.) 
I show you what has been marked Plaintiff's Exhibit 16 
for identification and ask if that is the Minute Book, 


which was begunvhen the corporation was formed? 
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I believe so, yes. 


Does the first page of that contain a filing receipt 


showing the date of organization and filing with the 
Secretary of State? 

Yes, it does. 

What is that date? 

August 25th, 1966. 

There then follows a certificate, a copy of a certificate 
of incorporation, and I ask if that was a copy of the 
certificate that was filed with the Secretary for the 
Paul R. Dean & Company, Inc.? 

I believe so, yes. 

At the time that this corporation was formed, who were th 
original officers? 

Paul Dean, President; John Nichols, Vice President; 
Donald Houghton, Secretary; Morton Smookler, Treasurer. 
And who were the original shareholders? 

Paul Dean, myself and Morton Smookler. 

Did each of you invest dollars in this enterprise? 

To the best of my recollection, Mr. Smookler and I did. 
I don't recall Mr, Dean iavesting any money, 

How much money did you invest? 


Forty thousand dollars. 
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How much did Mr. Smookler invest? 


Forty thousand dollars, 


You don't recall any investment by Mr. Dean? 


I don't recall any, no. 
Now did the corporation issue stock to the three of you? 
Yes, they did. 
Do you recall what shares each of you owned? 
T recall the percentages, which was thirty per cent for 
Mr. Smookler, thirty per cent for myself and forty per 
cent for Mr. Dean. 
And did the corporation engage Mr. Dean as an employee at 
that time? 
Yes. 
THE COURT: And he was then Presi- 
dent of the company? 
That's right, Your Honor. 
Now I invite your attention to -- 
MR. CONNORS: You are taking it 
out of Plaintiff's Exhibit 16. 
MR. VIGDOR: All right. Make it 
Exhibit 16-A, and while you are doing it, 
mark this one 16-B, too. 
(Plaintiff's Exhibits 16-A and 
16-8 marked for identification.) 


A 
1 Q 
la 
1 Q 
A 
Q 
A 
Q 
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Mr. Nichols, at the time that the company was organized, 
the corporation employed Mr. Dean pursuant to a written 
Employment Agreement, did it not? 

Yes, it did. 

And the written Employment Agreement has now been marked 
Exhibit 16-A for identification, and which was in the 
Minute Book, Plaintiff's Exhibit 16 for identification? 
Yes. 

And who signed on behalf of the company? 

John Nichols and Paul Dean. 

Who signed for the company? 

I did. , 

And Mr. Dean signed as the individuel exployee? 

Yes. 

This employment provided, did it not, that he would be 
employed as General Manager of the corporation? 

Yes. 

And it then proceeded to describe his duties, did it not? 
Yes. 

What did it provide about the term of the agreement? 

It was a three-year contract. 

And thereafter? 


Renewable year by year. 
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And did you at the same time sign a Shareholder's Agree- 
ment among the three shareholders? 
Yes, we did, 
And is that what we have marked Exhibit B for identifica- 
tion? 
Yes, 
THE COURT: That is Exhibit 16-B, 
MR. VIGDOR: I'm sorry, Your Honor, 
Yes, Plaintiff's Exhibit 16-8. 
THE WITNESS: Yes. 
Was that Shareholder's Agreement signed by all three of 
you? 
Yes, it was, 
And by the corporation? 
Yes, 
And the minutes in this Minute Book, Exhibit 16, were pre- 
pared by Mr. Houghton as your corporate attorney? 
I believe so. 
And the minutes of the corporation in this book cont inue 
until what date? 
They appear to continue to the lst day of February, 1969. 
What, if anything, occurred in February of 1969 with regar 


to the corporate affairs? 
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“t that time Mr. Smookler, for business reasons, he needed 


the money that he had invested in the Dean Company back. 


He was expanding his own business in Syracuse, and Mr. 
Dean, or the corporation, agreed to buy the stock back 
from Mr. Smookler. 

And was that, in effect, consummated? 

Yes, it was, to my knowledge. 

And Mr. Smookler resigned from the affairs of the corpora- 
tion in February of 19697 

Yes, he did. 

What was the ownership of the shares of stock in the corp- 
oration from that date forward? 

At that time Mr. Dean owed me a sum of money; in lieu of 
payment of that money to me, he gave me five shares of 
his stock ox five per cent of his stock, which at that 
time made us equal owners. We each had thirty-five per 
cent of the corporation stock. Thirty per cent was 
treasury stock or had been retired. 

So then you owned thirty-five shares, and he owned thirt 
five shares of the total of seventy shares out standing 
from that point forward? 

That's right. 


And you were fifty-fifty owners? 
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That's right. 
And Mr, Smookler resigned? 


Yes. 


And you were Vice President and Dean was President? 


Yes. 

And the company's activities in the field of municipal 
bonds was progressing, was it not? 

Despite what I have heard today and found out subsequent 
to the demise of the company, I thought the company was 
progressing quite handsomely. 

In addition to the Rochester office, were other offices 
opened? 

Yes. An office was opened in New York City. 

Where was that? 

I can't give you the address. It was in the Wall Street 
area, 

Would 40 Wall Street be right, do you think? 

They had an old office, and I never saw the new office, 
but it was in the Wall Street area, and they opened an 
office -- and I can't give you the date -- in Atlanta, 
which was quite a sizable office. It was larger than the 
other two combined. 


Will you deecribe what function you pleyed in the affairs 
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of the company on a day-to-day basis from 1969 to April 


of 19737 

I have to say none, with the exception of loaning money 
into the corporation, or securing money for the corporati 
You are talking of securing money for the corporation, 
Will you tell the Court what you mean by that? 

Yes. On three different occasions, as the company expande 
and there was a need for additional capital, I would go 
out and attempt to raise the capital. I don't know if you 
want me to get into the details of it. 

In summary form, how much capital did you raise, and from 
whom did you raise it and when did you raise it? 

On my own, through the life of the corporation, I contributed 
not at one time but at various times amounts totaling 
approximately four hundred thousand dollars, I raised an 
additional four hundred and five thousand dollars from 
members of my family, or my wife's family, actually. 

Were formal meetings of the Board of Directors held at 
any time subsequent to the last minutes in the Minute 

Not to my knowledge, sir. 

Did you ever receive a financial statement on the opera- 
tions of the Dean Company? 


I received a monthly statement the first year or two of 
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the corporation. The last financial Statement that I have 
been able to find is a 1969 statement. 

I show you what has been marked Exhibit 9 in evidence and 
ask if that is the statement that you are referring to? 
Yes, I believe it is. 

T show you what has been marked as Exhibit 10 in evidence, 
which purports to be a statement, an unaudited statement, 
of February 29, 1972, and ask if you ever saw that before? 
No, 

Did you, during this period of time, have other business 
interests? 

Yes, before and after the Dean Company. 

And during the entire period of 1969 when Smookler left 
until April of '73, did you have other business interests? 
Yes, 

And did there come a time in March of 1973 when you met 

in the offices of the company with Mrs. Poluch? 


Yes. 


And did you at that time have a conversation regarding the 


affairs of the company, and in particular, regarding the 
existence or non-existence of certain so-called City bonds 
and contractor bonds? 


Yes. 
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Can you tell us in words or in substance what she told 
you and what you said to her at that time? 
I don't recall if it was Kathy -- the three Rochester people 


were in the office, Mr. O'Brien, Mrs. Bemis and Mrs. Poluch. 


And I had been in New York during that week and had arrive 


in Rochester Thursday night, Friday morning, and I believ 
it was in the newspapers or something happened that Mr. 
Dean had assigned some stock or something to Lincoln 
Rochester. I went into the office and found this out. 
They were very upset in the office, and I asked what was 
going on, and they said. they don’t know what is going on. 
“Everything is in a tailspin." Then I said, "What is the 
problem here?" 

They said, "There ere no City of Rochester bonds,” 
at which point I said, "You all sit right here in your 
seats,"' and I called an attorney in New York City. That 
was March 30th, abovt eleven o'clock in the morning. 

On a Friday? 

That was on a Friday. 

That attorney was Mr. Kassin, your personal attorney? 
Yes, that's right. 

Was it over that week end, between the 30th and the 4th 


of April, that Mr. Keigher was engaged by Mr. Kassin 
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Yes, I believe so. 

And was the Assignment for the Benefit of Creditors of the 
company made to me on the 4th of April, 197/37 

That is my recollection. 


Mr. Nichols, are you familiar with the municipal bonds 


business? Do you know anything about it? 


No, I do not. 

Have you ever traded in municipal bonds? 

Never. 

Have you ever been a licensed stock broker? 

No, sir. 

Did you ever approve or know of the fact that these monies 
were received from the City of Rochester and other con- 
tractors and deposited in the company's account and that 
the bonds that they were supposed to have represented 
were never purchased? 

Absolutely not. 

Mr. Dye has testified to the preparation of a certain 
schedule showing the growth in Mr. Dean's account, which 
has been marked Exhibit 8 in evidence, which schedule 
showed a balance debt from him to the company of June lst 
‘71, of $45,000 and a gradual increase in that debt to 
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April 3rd, 1973, of $557,000, and I show you that Exhibit 
(indicating). Now did you know or approve of the transfer 


circled on this eccount representing corporate funds into 


Mr. Dean's Chemical account of $33,000 on May 18, 1972? 


No, sir. 

Did you know or approve of the transfer circled on August 
17th, 1972, of $45,0007 

Not to my knowledge, no, sir. 

Did you know or approve of the circled transfer on Decembe 
5th, 1972, of $60,000? 

No, sir. 

Did you know or approve of the circic< transfer on Januar 
2nd, 1973, of $75,000? 

No, sir, 

Did you know or approve of the circled transfer 

24th, 1973, of $10,000? 

No. 

Now I invite your attention on the same schedule to var 
transactions in Syntex stock; one hundred shares on July G, 
1972, for $8,690. Did you know of or approve of him pur- 
chasing that steck with the company money in his own name 
No, sir. 


Did you know or approve of the transactions on July 31st, 
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1972, of Syntex, in the sums of $26,045, $85,175 and 


$340, 094? 

I did not. 

How about the transactions on August 3rd, 1972, of Syntex 
in the sums of $435,145? 

No, 

$137, 5687 

No. 

How about the transaction on August 7th, 1972, of Syntex, 
$17, 562? 

No. 

The transaction on August 7th of $741,194? 

No, sir. 

How about the transacticn shown on this schedule of Graphi 
Seflence stock? Did you know of any advances by the corporé- 
tion to him so that he could personally purchase Graphic 
Science stock? 

I didn't, I don’t see it there, but -- 

Do you see a credit here for the proceeds received less 
the proceeds disbursed? 

No. I didn't know. I wasr't aware of it, no. 

There is a charge against his account of certain transactions 


in Florida land sales that he took in his own name. Did 
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No, I didn't, 


Did you ever approve of that transaction with the company 


funds? 

No. 

I show you Exhibit 12 in evidence and invite your attentio 
to the last column showing cash disbursements of cashed 
checks which were cashed by Mr. Dean rather than deposited 
and which total $36,850 and ask if you knew of or approved 
any of those transactions? 

I did not know of them. 

There has been some questioning by Mr. Connors of Sande 
Broadcasting and about loans by the corporation to Mr. 
Dean and to you and to Mr. Sayre with regard to Sande 
Broadcasting. Did you know of and approve of the corpor- 
ate loans to yourself and to Mr. Dean and to Mr. Sayre 
regarding Sande Broadcasting? 

Certainly, yes. 

Will you tell the Court what that transaction wes, please? 
It was for the purchase of stock, or the purchase of 
station WHEC radio from the Gannett Corporation. Mr. 

Dean had suggested to me, and I had negotiated the sale 


with Mr. Miller of Gannett, and wher Mr. Dean heard about 
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it, he suggested to me that rather than put ny money up, 
he would like to become part of that corporation, that 
the Dean Company was financially well and able enough to 
loan us the money. 

MR, CONNORS: I object to all this 
talk with Mr. Dean, I object to his conver- 
sation with Mr. Dean. 

THE COURT: Objection overruled, 

MR. CONNORS: Exception. 

THE WITNESS: At any rate, there 
were four initial stockholders, Mr. Dean, 
myself, Mr, Paris and Mr. Sayre, who is the 
radio man of the group. And Mr. Sayre was 
unable at the eleventh hour to come up with 
the balance of his contribution to purchase 
stock, and the Dean Company, with my knowle 
loaned him $40,000 to complete his part of 
the transaction. The Dean Company also 
loaned Mr. Dean and myself, I believe, 
$125,000 apiece to purchase our shares in 


the radio station, 


| Q And that transaction was with your knowledge and your con 


sent? 
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Oh, yes. 

I show you what has been marked Exhibit 13 in evidence, 
which Mrs. Poluch has testified is a schedule that was 
prepared in order to enable her to write interest checks 
to contractors as though the bonds had existed and the 
coupons had been clipped. And I ask whether you knew 
of the existence of such a record at the Dean Company? 
No, but Ididn't know of the existence of this. I really 
didn't know where most of the records were kept there. 

I did not know specifically of the existence of this. 
Did you ever ratify or approve the payment of interest 
by the Dean Company out of the Dean Company's operating 
account on non-existent bonds? 

No. 

IT show you what has been marked Exhibit 15 in evidence, 
which ig a list of the claims filed in the Dean Company 
bankruptcy proceeding, and I invite your attention to 
entries for a Bertha Lawless and a Vincent Lawless, and 
will you tell the Court what those claims represent? 

I believe the claims represent monies or bonds deposited 
with the Dean Company as collateral plus accrued interest 


IT assume from the amounts. These were parts of, in one 


case, and a total amount, in another ase, of bonds and/ 
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cash that they had deposited with the Dean Company in 
order to expand the Dean Company's collateral position 

to allow them to borrow money, and at least this is as 
had understood it. 

Mr. Nichols, the Lawlesses are relations of yours, are 
they not? 

Yes, they are, I have personally guaranteed these amounts 
of money to the people. 

You are still an obligor to them on the guaranty of these 
amounts, is that correct? 

I am still “on the hook," Mr, Vigdor, yes. 

These monies were obtained from the Lawlesses, and these 
bonds were obtained from the Lawlesses to enhance the 
capital position of the Dean Company, is that not correct 
Yes, 

And did you make the arrangements to obtain that from 
your family? 

Yes, definitely. 

With the Lawlesses? 


With the Lawlesses, yes. 


Did you know that Mr. Dean took their bonde and then 


proceeded to sell out those bonds? 


I certainly did not. 


TAG 
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MR. CONNORS: I object. 
THE COURT: Objection is overruled, 
Were those bonds present when the company went under? 


They were not, 


Did you ever ratify or confirm his selling out of your 


family's bonds? 

Absolutely not. 

Did there come a time as late as February or January of 
1973 when you personally invested more money in the Dean 
Company? 

Yes, I believe it was February of '73. 

And was that money invested by you with knowledge of the 
state of Mr. Dean's personal account? 

First of all, it wasn't an investment, It was a loan of 
which I had made a continuing series through the life of 
the corporation, but in no way if I thought the corpora- 
tion was in any kind of financial difficulties would I 
have at that time loaned additional money in it. 

Did you personally ever reconcile any of the Dean Company /s 
corporate checking accounts? 

No, sir. 

Did you ever see any of the checks before this proceeding 


began representing advances to Mr. Dean or made on his 
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behalf shown on Exhibits 8 and 11 in evidence in this 
proceeding other than the checks which. I am now showing 
you, to your recollection? 

I'm afraid I have lort the train of thought. 

(Last question read.) 

MR. CONNORS: I object to that. 
I don't understand it. 

MR. VIGDOR: I am not sure I do 
either. I will withdraw the question. 

That is a pretty terrible question. I 
withdraw it. 
I show you Exhibit 8 marked in evidence repreeenting 
checks drawn to Mr. Dean for his account and ask if you 
recall whether you signed any of those checks representi 
those transfers, other than the three checks that I lay 
before you -- 

THE COURT: You've got the checks, 
haven't you? If it is important, let him 
look at the checks in front of him. 

MR. VIGDOR: Your Honor, I have go 


the checks in front of him, 


THE WITNESS: TI have seen these 


checks, I recall no others, 
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THE COURT: Let him look at the 
others, 

(Checks handed to the witness.) 

(Last question read.) 

THE WITNESS: No, sir. 


You have testified, Mr. Nichols, about the meeting that 


you had on or about March 30th, 1973, with Mre. Poluch 


in the office of the company. Did there come a time 
thereafter when you saw !ir. Dean? 

Yes, there did. 

When did you next see Mr. Dean? 

Within an hour of that meeting. 

And how was that meeting with Mr. Dean arranged? 

I called him and said I wanted to see him immediately. 
And did you, in fact, meet with him? 

Yes. He refused to come in the office and stated that he 
would meet me at the Eggleston Restaurant. 

Did you meet him there? 

Very briefly. 

And what was said by you to him and by him to you, in 
words or substance, at that time? 

What was said to me was -- 


MR, CONNORS: I object, Your Honor 
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THE COURT: Objection is overruled 

THE WITNESS: It was fairly emo- 
tional, you know, "What the hell is going 
on here? Where are these bonds?" 

His comments were very brief. He 
said, "Don’t be mad at me for anything you 


hear," 


and he had to leave. He was going, 
I believe, to the Nixon, Hargrave office, 
over to Lincoln Rochester Trust. It was a 
three-minute meeting or two minutes, some- 
thing like that. He did, however, show up. 
MR. VIGDOR: I have no further 
questions, 
Your witness. 

CROSS EXAMINATION 

BY MR. CONNORS: 

Q Mr. Nichols, as of 1969, as I understand it, you and Mr. 
Dean were the sole stockholders in the Paul Dean Company? 
Yes, 

And you were the only two directors of the company? 


Yes, 


And as I understand it, you have testified previously 


concerning this before the Grand Jury? 
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Yes, 


And, incidentally, you testified there, did you not, unde 


@ grant of immunity from prosecution, so far as you were 
concerned, is that right? 
Yes, 
And I believe you testified then, did you not, and is it 
a fact that as far as you were concerned, you were -- 
THE COURT: I presume you've got 
a transcript of the Grand Jury testimony? 
MR. CONNORS: Yes. 
THE COURT: He is entitled to be 
confronted with it, if you have it. 
MR. CONNORS: I will withdraw it 
in that form, 
Is it true, Mr. Nichols, that as far as you are concerned 
you, at the present time and over the past three or four 
years, have been unemployed? 
No, sir. 
Well, have you testified that -- 
I do not have a job. I do not receive a Salary or a 
paycheck, 
You consider yourself an investor, is that correct? 


Yea, 
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And you were an investor in the Paul Dean Company, among 
others? 

Yes, that's right. 

Acd during the existence of the Paul Dean Company, and [ 
speak now, if I may, after Mr. Smookler resigned, and you 
and Mr, Bean were the only stockholders and directors, 
from that point on, you left the running of the business 
up to Mr. Dean? 

< eid prior to that, yes. 

You knew nothing about the bond business or anything abou 
thet business operation? 

That's correct. 

And you, as far as you were concerned, you left the 
running of the business and the operation of it, up to 
Mr. Dean and what he did was okay with you, as far as 

the business is co.cerned, is that correct? 

Yeo. 

And anything that Dean did in the conduct of the business 
you made no effort to become aware of it and had no de- 
sire to become aware of the operation of the business? 
That was my position, yes. 


You did, however, did you not, have access to the Dean & 


Company office and to their books and records? 
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Yes. 


Did you deliberately avoid obtaining any knowledge of 


what was contained in those books and records? 

No, sir. 

Did you ever make any efforts to determine what. was con- 
tained in those books and records? 

Mo, sir. 

Did you ever look at then? 

Ko, sir. 

Se that as fer as that was concerned, you left that up 
to Dean, the running of the business? 

Yes. 

And what he did as far as you were concerned was okay 
with you? 

Yee, 

And I believe you said at one time, or I will ask you 
now, as far as you were concerned, Paul Dean was the 
Dean Company and he ran it? 

He was a stockbroker, or the bondbroker -- I wasn't. 
And you as a director took no part in it? 

No, sir, aside from raising money for the corporation, 
which is the sizable part, actually, or was, of that 


company. 
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Aside from also, from time to time, borrowing money from 
the company, is that right? 


Not from time to time, Mr. Connors, I think you are a 


little -- 

How often did you? 

With Mr. Dye here, I would say that I borrowed money from 
the company once. 

And that was at the time of this Sande matter? 

That's correct. 

During the time that Mr. Dean was running the company, 
did you know that he was paying himself a salary? 

No. That has been asked of me before. I assumed he was 
taking a salary. I did not know the amount. 

Did you know the amount? That is what I was just going 
to ask you. 

I did not. 

Did you make any inquiry as to what it was? 

No, I didn't. 

Did you really care how much he drew? 

mw, I didn't. The better he lived, the better I assumed 
we were doing. 

During these years that you ere speaking of, did you be- 


come aware of the fact that Mr. Dean spent money, in one 
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instance, for a Maserati automobile that he purchasc4 


with the company funds? 
I did not at the time know that that was purchased with 
company funds. I did not know until several weeks subse- 


' 


quent to his purchasing the automobile that he hed pur- 
chased it. 

You knew he had one? 

Yes, I did know he had one. 

As far as you were concerned, it was all right with you 
if he had it? 

Yes. 

And that he had a yacht? 

A motorboat. 

Ie wae @ yacht, wasn't it? 

Well, I see a yacht as a cabin cruiser or something like 
this. This had no cab or something like this. It was a 
motorboat. 

Did you know that he had a drawing account with the Paul 
Dean Company, and es fer as you were concerned, it was 
all right if he used it? 

I assumed that he, and other salesmen, had drawing 
accounts, because I assumed he did, because I assumed 


the ssleemen did, 
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Q Did you know that he engaged in purchases of common stock 
using the funds of the Paul Dean Company? 

That I did not know. 

Didn't you know that he traded in stocks? 

I thought he traded in stocks in the company name. 

And that was okay with you? 


That was perfectly all right. 


ono > £6 FF & > 


And did you know that he bought this Syntex stock that 
we are speaking of? 

A Neo, 

Q You didn't know that? 

A I didn't know specifically. Once and awhile if he had a 
very successful trade, I would hear about it. 

Did you know that he invested money in other companies? 
I knew of the Halco investment. bua 
And the Sande investment? M 


Certainly. 


oOo FF» £2 FF 2 


Did you know that from time to time Dec=: borrowed money 

from the Paul Dean Company? 

A Wo, I didn't. 

Q You knew when he borrowed money to go into the Sande des 
didn't you? 

A Yes. | 


You knew when he went into this other deal that he borrowed 


179 
Excerpts of Trial Transcript. 
John L. Nichols for Plaintiff, Cross by Mr. Connors. 


money from the company, didn't you? 
The Halco deal, I thought, Mr. Connors, was a corporate 
purchase. I didn't realize it was in his own name. 
Whatever activities he conducted as far as the Paul Dean 
Company was concerned, you left up to him, and as far as 
you were concerned, it was with your approval? 
Yes. 
And you took no part in it? 
No active part in the company. 
You were, were you not, consulted by Mr. Dean about man- 
agement decisions and what should be done in the operati 
of the company? 
No, not about the management decisions. They were com- 
pletely his. I had no knowledge -- 
MR. CONNORS: Just a minute. I 
will get it for you. 
(Pause in the proceedings.) 
THE COURT: You certainly are not 
going to be able to finish this tonight? 
MR. CONNORS: No, sir. 
THE COURT: All right. We will 
adjourn until tomorrow morning at ten o'cl 


(At 4:40 P.M., an adjournment was 


taken to Tuesday, July 8, 1975.) 
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UNITED STATES OF AMERICA 


IN THE DISTRICT COURT OF THE UNITED STATES 
POR THE WESTERN DISTRICT OF NEW YORK 


JOSEPH S. CARGES, as Trustee in 
Bankruptcy of PAUL R. DEAN & 
COMPANY, INC., 


Plaintiff, 
CIVIL ACTION 


-VS- NO, 74-127 


AETWA CASUALTY & SURETY COMPANY, 


Defendant. 
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The trial in the above-entitled matter was resumed 
before the HON. HAROLD P, BURKE, United States District Judge, 
in the United States District Court, Rochester, Mew York, 
on Tuesday, July 8, 1975; and Wednesday, July 9, 1975. 

APPEARANCES: 


MESSRS. MARTIN, DUTCHER, MOUSAW, VIGDOR & REEVES 
(By Justin L. Vigdor, Esq., Robert Pearl, Esq., 
and Bruce Lawrence, Esq.) 

25 East Main Street 

Rochester, New York 14614 


Appearing on behalf of the Plaintiff. 
MESSRS. WINCHELL, CONNORS & CORCORAN 
(By Richard H. Connors, Esq.) 
&5 Exchange Street 
Rochester, Wew York 14614 


Appearing on behalf of the Defendant. 
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Rochester, New York 
Tuesday, July 8, 1975 
10:00 A.M, 


TRE COURT: You may procced, 
JOHN Le. NICHOLS, 
resumed as a witness, having previously been sworn, 
CROSS EXAMINATION CONTINUED 
BY MR. CONNORS: 
Q Yesterday, Mr. Nichols, I think I was asking you whether 


Paul Dean consulted you in connection with decisions as 


to the operation of the company, and I believe you answered 


that all the decisions were his, and he was the one that 
was running the company? 

Basically, they were, as far as personal -- 

When you were consulted about what was going to be done 
as fer as the company was concerned, after all was said, 
the decision as to what to do was Mr. Dean's, wasn't it? 
Basically, when ~ was consulted, primarily it was some- 
thing that involved the expenditure or the obtaining of 
additional capital for expansion of the company. 

You are the money raiser? 


I try to be. 
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At one time did you discuss with Mr. Dean the possibility 
or question to open another office in Atlanta? 
Yes. 
You were opposed to that? 
Yes, I was. 
But Dean opened an office in Atlanta anyway? 
Yes, but at my insistence, he closed it. 
The fact that you objected to it, Dean still opened an 
office down there? 
That's correct. 
As far as the running of the business was concerned, shuts 
ever he did, he did, and that was okay with you? 
As long as he complied with whatever regulations he was 
required to comply with, sir. 
THE COURT: What regulations? 


I don't know, Your Honor, whatever laws governed or rules 


governed stock dealers and bond dealers and so on, 
During the course of, let's say, from '69 to '72, during 
the course of that time, were there indications, to your 
knowledge, that the Dean Company loaned money to Paul 
Dean? 

Mot specifically, no, I think I was aware that he drew 


monies against, I presume, a drawing account, but cpecift 
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amounts, no, sir. 
The company loaned money to you, did it not? 
On one occasion, 
And to Mr. Dean? 


Yes. 


And as far as you were concerned, Dean had permission for . 


the company to loan him money? 
If I was aware of it, yes. 
Do you recall being asked about this on a previous occasion 
back in February of 1974 of an examination before trial 
in another matter in connection with the Deen Company? 
Yes, 
You do recall being asked the question -- 
WR. VIGDOR: I object. 
THE COURT: Not "does he recall it.” 
I take it there is a transcript? 
MR. CONNORS: That's correct. 
THE COURT: Call hie attention to 
what he said then. 
I call your attention to Page 47 of thie transcript and | 
ask you if you were asked the question -- 
THE COURT: You don't have to esk 


him. You've got the transeript. That is 
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hie testimony. 
All right. Was your testimony: 
“Question: Did he have your permission to make such 
loans to himself? 
“Answer: He was running the company. My investment 
was in him. I didn't question whst he did. 


Yes. 


Theat is a fact, isn't it? : 
Yes. 
Now Miss Kathy Poluch, I believe, testified yesterday | 
that during the last two or three years of the company's 
existence, that you came into the office more than two 

or three times a week? 

On a reguler basis, yes. 

On oecasion, four times a week, isn't that so? 

Probably, yes. 

This was in the office in Rochester? 


Yes. 


checkbooks? 
To the best of ay knowledge, they were, yes. 


| 
| 
| 
Present in that office were the company books and ™ 


From time to time, you wrote checks in those checkbooks? | 
I signed checks, right. 
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And you signed checks on some occasions, at least, payable 
to Paul Dean? 

Probably, yes. 

As a director of the company, did you get a salary for 
acting as director? 

Wo, sir. 

Did you draw some kind of a selary? 

Yes. I draw a salary. 

Do you recall how much it was? 

Approximately a thousand dollars a month over the life 
of the company. 

You say “approximately.” Did it vary? 


Ie would vary. The first year of the corporation I drew | 


no salary. 
Would the company write you a check for it? 
Yes. 
Would you go in and ask for a check for some dollars, of 
was there some agreement? 
No. Ac certain times they would issue me a check, a sa 
check, and at other times -- 

THE COURT: At the rate of -~ 
~- at the rate of a thousand dollars a month in the sec 
or third year of the corporation. 
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Q Did you get a thousand dollars every month? 
A Wo, sir. 

THE COURT: You said you were 
getting a salary of a thousand dollars a 
month, but you didn't get, I take it, a 
thousand dollars any particular day of any 
month? 

During the second end possibly the third yeer of the 
corporation's existence, I received a paycheck weekly, 
or bi-weekly. 

TIF COURT: That doesn’t tell me 
anything, @ paycheck, What I'm interested 
in is how much you got. 

I received a thousand dollars a month, My salary varied 
between twelve and seventeen thousand dollars. 


THE COURT: You would know actuall 


how much you got, wouldn't you? 


During later years in the corporation, rather than drawi 

a specific salery monthly or weekly, monies thet I would 

withdraw from the company would be credited to my sccount 

with the company and charged to salary. | 
THE COURT: ‘That meana you got the | 

salary? 
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Oh, yes, sir, 

I think your testimony yesterday was that from time to 
time you personally put money into the Paul Dean Coupany? 
That's correct. 


| 
And to the extent of <-- and I have forgotten what you said, 


It is rough in my mind. I would say between three hundred 
and fifty and four hundred thousand dollars. | 
And this is money that you put into the Paul Dean enc! 
Personally, | 
Then you took out money? | 
Yes. | 
You took out sometime in late '72 one hundred fifth thous- 
and, or whatever, to go into the Sande Company? | 
THE COURT: Why should there be 
“any vagaries about this money? We are alee 
ing about big money, 
About how much money did you teke out? 
THE COURT: I don't want to know 


“about how much" he got. I want to know 


certainly should know it and not have an 
approximation of these large figures. 
Q How much money did you take out of the Dean Company to 


| 
| 
: 
how much he got. If it is important, I | 


Excerpts of Trial Transcript. 

John L. Nichols for Plaintiff, Cross by Mr. Connors. 
invest in the Sande Broadcasting Company? 
I believe it was one hundred and twenty-five thousand. 
You did? You believe that? 
Yes. 
How much do you believe that Paul Dean took out to invest p- 
The seme amount, 
How much was taken out of the company to loan to the 
Sande breadcasting Company? 
Over a period of eighteen months, $81,500, 
This $350,000 that you put into the company, you withdrew 
all of that, didn't you? 
I can't give you the exact year, but I would eay up uatil 
the Sande loan, I had a credit balance with the Credit 


Cor poration. 


the report that Mr. Dye prepsred concerning the financial 


You have seen Exhibit Del for identification, which is | 


status of the Dean Company? 

I don't know whether I have seen this or not. 

Take a look at it. 

I can't honestly answer whether I have seen this ox not. 
I don't know. 

Did you hear Mr, Dye's testimony yesterday? 


Yes. 
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You were here, weren't you, when he testified that when 
he made hie report as of June 19, 1973, you owed the 
Dean Company $151, 9007 

I heard that. 


You disagree with that? 


That is incorrect. 
How much do you feel you ove? 

Theat is still a bone of contention, but the emount of 
that was resolved was e hundred twenty thousand dollars 
and change. 

As far av the Trustee is concerned, they cleia you owe 
them $151,900? 
No «« 


| 
| 
THE COURT: You say it was resolved, 


Who resolved it? That means somebody has 
agreed to it. 
I had some credits that the Trustee was not avare of at 
thie point. 
THE COURT: I understand that, but 
you said it was resolved? 
The credits that the Trustee became aware of reduced the 
$151,000 amount te $120,000. 
THE COURT: You mean the Trustee 
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agreed with it? 

Yes. 

From time to time, Mr. Nichols, during the years from '69 
on, did you or did you not receive financial reports from 
your accountants, or from the company's accountants? | 
I don't recall receiving them, no. The last one that I | 
found in my file was 1969. { 
You do know that financial reports were prepared, do you | 
not? | 
I only know for a fact that tax returns were filed. | 


Was there a yearly financial report prepared? 


recall them {n later years. 
Did you ever discuss the contents of any financial report 


with Mr. Dean? 


| 
In the early years of the corporation, there wea. I a) 
| 


No, sir. 
I want to show you the same transcript I called your attea- 
tion to before, February 25th, 1974, at Page 35, and were 
you asked the question: 

"Question: And did you at any time ever discuss the 
contents of this yearly financial report with Mr. Paul 
Dean?" 


And did you answer! 
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“Answer: Yes." 

I did, and I stand corrected. 

what year? 

What year was that? 

What year did you discuss financial reports with him? 

1969, according to the teatimony there. 
TiE COURT: The testimony? I haven't 

heard any testimony referred to -- : 

MR. VIGDOR: What page? 
THE COURT: That isn't the question. 


The question is, as it sets forth in the 


transcript, and he referred to the transcript. 


Does the transcript show that they were | 
talking about 19697 If it does, point it — 
out. 


THE WITNESS: Yes, it does, Your 


THE COURT: Where? You can read 
anything from that transcript thet you want | 
to. 

THE WITNESS: The question was: 

“Question: Was that for the 


calendar year 1969 or for a fiscal yeer 
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ending sometime in 19697" 

THE COURT: What was the answer? 

THE WITNESS: (Reading); 

“answer: I don't knew whether we 
were on a celendar or fiscal year, and that 
is why I was --" 

And then there is something off 
the record, 

Q Then the next question and anawer, (Reading): . 
“Question: Wes a finencisl report prepared each 


year? 


een enh etn tn nnn esr ene 


“Answer: I believe so. 
“Question: And did you at any time ever discuss 
the ceontente of this yearly financial report with Mr. 
Paul Kk. Dean? 
“Answer: Yes." 
Then were you asked the question: 
“Question: Would you do that on a yearly basis?" 
And did you answer: 
“Answer: I would do it when I would receive a copy, 
if there was something that I questioned or --" 
A Yes. 
Ie that righe? 


ee = NES eese nt enter et 
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Q Then the question was: 


“Question: Did you at any time ever question any of 


the business activities of Paul BR. Dean?" 


And was your answer: 


“Answer: Mo, I didn't," 


A That's right, 


Q Did you ever at any time discuss with the accountants for 
the firm the financial condition of the Paul Dean Company 


ants, were on what my loan balance was with the corpora- 
tion, whether it was all right to charge a best to the 
corporation, They didn't know at the time whether it 


A We. My discussions, to my recolle:tion, with the = 
would be s company boat, or Mr. Dean would have to own . 


personally. 
Q  Ien't it s fect thet in Jenuary or February of 1973 that 


you had some discussions with the accountants, and the 


accountants told you that the company was in desperate 


need of capital? 


My discussion, to the best of my recollection, et that 


time with the accountant was two-fold. He said that the 


company could use an injection of capital, which he hed 
told me from time to time in the past, and which I hed 
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responded to by raising capital for the corporation, The | 
rest of it was that he wanted to sit down and straighten | 
out the stock accounts in the company. I asked him whet 
he meant, and he said in words to this effect, “The co- 


mingling of the stock accounts between the corporation 


accounts between Paul's personal account and the company’ 


and Paul." 
So he made you aware that there was "co-mingling” of stoc 


account at that time? 

At that time, at that point, yes. 

We made you aware at that time of actually the figure of 
at least a quarter of a million dollars of fresh capital, 
didn't he? | 
That was the figure. | 
As a matter of fact, he told you, that unless you reised | 
it, you weren't going to have them as accountants anymore? 
Isn't that so? 

I don't recall that, no, six. 

This was about the time, was it not, when the accountant 
was telling you about this need for ail this fresh capital? 
Was that about the time that you and Mr. Dean took money | 
from the Paul Dean Company and invested it in shares of 
stock in Sande Broadcasting Company? 
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No, sir, 

Tt was about a month before thet? 

No, 

“hen did you invest money in Sande Broadcasting Company? 
January 7th, 1972, 

And thie discussion was in February of '72, was it not? 
No, sir. 

You are sure of that? 

Positive. 

THE COURT: You are talking about 
accountants. I would like to know what 
accountants he is talking about. 

Who did you have these discussions with, Mr. Nichols? 
Mr. Irwin Metzger. 

Mr. Nichole, were you also aware that the Dean Company 
turned funds over to other companies besides the Sande 
Broadcasting Company? 

tn tnly one instance that I am certain of, Mr. Connors, 
What was that? 

The Halco Chemical Corporation, I believe was the name of | 
i, 

Incidentally, go back -- 


Fxcuse me, but when you say “turned over monies,” it was 


| 
| 
| 
| 
| 
| 


196 


Excerpts of Trial Transcript. 
John L. Nichols for Plaintiff, Cross by Mr. Connors. 


my understanding that stock had been purchased in that 
corporation, not loans of the corporation. 

Let’s go back to the Sande Broadcasting Compeny for a min- 
ute. The money that you took from the Paul Dean Compeny, 
you said $125,000, you took and Mr. Dean took? 

Yes, sir, 

And you were issued shares of stock for that money, were 
you not? 

That's correct. 

And how many shares were issued to you? 

Your hundred shares at the tine. 

How many to Mr. Dean? 

The same amount, 

Were those shares issued to you in your own name personally? 
that's correct. 

Were any shares issued te the Paul Dean Company? 

Bo, sir. 


And the same is true with Dean? The shares were issued to 


C 
Q 
1A 
1Q 
A 
Q 
| A 
Q 
1A 
le 


him personally? 

Yea, sir. 

At any time when this money of the Dean Company was used 
to buy shares of stock for you and Dean, et any time did 
you ever report that or give notice to the Aetna Casualty 


| 
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Surety Company of this situetion? 


Ro, six. That was money out of the operating profit that 


I believed was #11 right to take. 
You say "out of the operating profits”? | 
That's right. 


Bad you seen any financial statements that showed an oper- 
ating profit during the time that you were a ¢irector? 
Yes. I believe that the '69 statement showed a profit. 

I show you Exhibit 9, which is in evidence. Is this the 
1969 financial statement that you had reference to? 

Yes, I believe it is, and I believe it shows a loss. 

Does that show that the net loss from oececione from 


$55,964? 


Yee. 
THE COURT: Is that 1969, ending 
December 31 -- 
THE WITNESS: May 31. 
ending on May 31? 
a ‘Yes. 


Q Wow have you ever seen, or had you ever seen, at the tins 
tha: you invested these monivs in Sunde Broadcasting Com 


| 
| 
| 
| 
| 
| 
{ 
! 
THE COURT: That is the fiscal year 
pany, hed you ever seen any financial ststewents of che 
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Paul Deen Company that showed operating profit of any hinat 
Yes. iI recall having seen chem prior to 1969 because I | 
know I saw financial statements that showed a profit. | 
Let's say since 1969, then? 

1969 is the lest financial statement I recell having seen, 
And this investment you made in Sande was in '72, I think 


you just told us? 


And you said you did that because the financial statement 
looked "rosy" and there was a profit? 


That's correct. | 
| 
| 
The Dean Company, particularly through its New York City | 

| 


office, operated annually in the millions and millions of 
dollars, I remember a specific occasion when seven me 
dollars' worth of bonds were traded in a single sicipiiaite 
showing a profit in excess of four hundred thousand dol lard 
to the firm. There are several other such instances that | 
X wes aware of during the course of time, ox would hear 
about -~ not necessarily from Mr, Dean but from the bond 
traders or excitement in the office sbout that type of a 
day. It was my understanding and belief thet the company 


was operating extremely profitably. 


weether your belief was true cr not? 


Did you ever look at a financial statement to determine | 
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Not after 1969, no, sir. 
You mede no efforts to determine whether there vere su 
cial statements or what they said? 
I believe I asked once or twice where they were, and I 
would see the tax return, possibly. 
Incidentally, since 1967, or whenever it was, when Mr. 
Smookler -- was that his name? 
Yes, 
then he withdrew from the company, that left you and Dean | 
as the sole stockholders and sole directors? | 
Yes. 
Did you ever have a directors’ meeting since then? 
Mot specifically, no, sir. 
What do you mean "not specifically”? 

THE COURT: What do you mean “not 

specifically"? 

I believe a directors’ meeting requires ten days’ written 


notice and so on -- 


THE COURT: Then you didn't have a | 


directors’ meeting? 
We did not have one, no, 
You left the runaing of the company up to Dean? 


Basically, yes. 


| 
168 | 
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Were you present here yesterday when Mr. Vigdor displayed 
a check signed by you payable to Paul Dean for $10,000? 
Yes, ) 

Did you have occasion to sign checks of that sort, payable | 
to Mr. Dean? 

Payable to what individuals I couldn't tell you, but I had! 
occasion to sign checks, | 
Ten thousand was to Mr, Dean, wasn't it? 
Yes, it was, 

That is from the company account? 
That's correct. 

To him, personally? 

I believe so, 


displayed here yesterday that was signed by Mr. Dean on 


| 

{ 

| 

i 

Did you also have occasion to see the check that Mr. ng 
? 


his personal account, payable to John Nichols for $10,000 
I believe so, 

In November of 1972 did you become aware of the fact that 
the City of Rochester was conducting an audit of the Peul | 
Dean Company and of the bonds that were supposedly held 

by the Paul Dean Company fer the City? 

Yee, inadvertently I became aware of it. 


You knew that in November of ‘72? 
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That's correct. 

Have you heard of anything like that happening before? 

I believe there were audits, or periodic audits, 

You knew it in November of '72 that the City wes auditing 
these bonds that you speak of? 

Yes, I did, | 

Mr, Nichols. I show you Plaintiff's Exhibit 10 in evidence 
and ask you if you have seen that before? 

Xo. I believe I was asked this yesterday, and I have no 
recollection of having seen this or anything like it. 

You do recognize it as a financial statement relating to 
the Paul Dean Company, em I correct? 

It appears to be, yes. 

And prepared by J. K. Lasser & Company? 

Yes. 

And, incidentally, thie Mr. Metzger you speak of, your 


accountant, was employed by J. K, Lasser, was he not, at 


At that time, yes. 


At the time of this financial repoxt? 


| 
| 
| 
| 
thet time? 


Yes. 
And this is ea balame sheet of February 29, 1972, is it 


not? 
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Yes, sir. 

And are you telling us thet you never saw this, that fe wa 
never shown to you, that the accountant didn't furnish ft 
to you? 

Thee's right. 

And this does reflect, does it not, that at that time 
there was a deficit of $375, 8997 

Ie does reflect that, 


And it also reflects that at thet time there were sia | 
ing loans to John Nichols of $130,000? 

Theat is what {ft reflects, 
And to Paul Dean of $319,000? 

Yes, sir, | 
At a time when the company had a deficit? 


Yeas, 


Company of $90,000? 
I would dispute that figure. 


That ie whet it says there. 
THE COURT: He didn't ask you if 


And there were also outstanding loans te Sande 7 


you disputed it. He ssid "if thet shows.” 
Yes, it does show. 


Your testimony is you didn't see that but -- 
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THE COURT: He is merely asking 
you what is in the statement. That merely | 
brings it to your attention what is in the 
statewent. You don't vouch for what is in 
the statement. 
Yes, sir, 


lt shows that there are outstanding loans to the Helco 


| 
| 
Chemical Company of $50,000? | 
Yes, it does. | 
And these were all at a time when this balance sheet shows! 
a deficit of $375,0007 | 
Yes, thet is what it shows, : | 
So to go back, then, Mr. Nichols, you were sn officer and | 
you were a director of the Dean Company? ! 
Yes. 

You collected a salary? 

Yes. 

You had en automobile furnished to you? 

Part of the time. 

You had credit cards furnished to you? 


One. 


> © > £2 > © > A 


Yes, sir. 


| 
| 
You had authority to write checks? | 
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You wrote checks to yourself and to others? 
Yes, sir, 
You borrowed money from the company? 


On one occasion, 


You arranged lines of credit for the compeny? 


I did. | 
You arranged loans? 
I did. 
THE COURT: ‘This is just 2 susastion. 
You can make the summation in your brief, 


> Dp *. 4D }* BD *s DD 


MR, CONNORS: Thank you, Mr. Richo 
That is all I heve. 
MR, VIGDOR: Would you mark this 
for identification? 
(Plaineiff’s Exhibit 17 merked for 
identification.) 
| REDIRECT EXAMINATION 
| BY MR, VIGDOR: 

Q Mr. Richols, I show you whet has been marked Plaintiff's 
Exhibie 17 for identification and ask if you recognize 
that schedule? 

A Yes. This wae the schedule prepared by Mr. Dve, I believe. 

Q And did you work with Mr. Dye and his staff in examining 
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the company books and your own books in crder to reconcile 
your own account with the company after Mr. Dye went in 
at my request in April of 19737? 

Yes, I did, 

Does this schedule represent the product of that joint 
effort on your part and on theirs? 

I have never agreed with you gentlemen on this, as you 
know. 

But that represents the net result of the work that was 
done, does it not? 

Yes. 

This schedule shows the financial transactions between 
and the Dean Company over the period from its inception 
to April of 1973, isn’t that correct? 

Yes. 
And during the year 1966 to the end of the first fiscal 
year, May 3ist, 1967, how much money did you put in and 
how much money did you take o. aside from your invest- 
ment -<- 


MR. CONNORS: I object to that. 


that statement. He says he doesn't agree 


with fit. 


| 
| 
| 
I'm willing to have him read what is on | 
| 
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Q Yeu can tell us what you disagree with about it, “. 
Wiehols. 

THE COURT: I would like to know 
the purpose of thie testimony, because he 
said that the question of what he owed the 
company was resolved with you, the figure 
of $120,000, 

MR, VIGPOR: That's correct. 

{HE COURT: And you disagree with 
that? 

MR. VIGDOR: Mo, I agree with thet 
bue I would like to sdvise the Court ef the 
relationship over this critical period of 
time and how it varied over those few years 
avd XY think this will very clearly de that. 

THE COURT: That is in evidence, 
fan’t it? 

MR. VIGDOR: It has not yet been 


a few questions about it if I may, to help 


offered, but I would Like to ask Mr. ee 


clarify it. 
{HE COURT: Why don't you offer it 


You may not meet eny objection, 
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MR. VIGDOR: All right, Your Honer. 
I do offer it, but I would like, with your 
permission, to ask one or two questions 
abour it. 

THE COURT: I was trying to seve 
you time in asking the qestions, You may 
net have to, if he segrees to it being of) er 
in evidence, if there is no objection. 

MR. VIGDOR: All right, Your Honor. 


THE COURT: You might go on here 


you might get it in in one centence,. 
PR. VIGDOR: I won't take a hal? 


for a half hour trying to get it in when 


hour, Your Honor. 

THE COURT: This won't take you e 
half a sinute. 

(Plaintiff's Exhibit 17 marked for 
identification handed to Mr. Connors.) 

Mk, COMMORS: I have a preliminary 
question, Your Honor. 

THE COURT: Wo. Let him go shead. 
If ie is not adwitted in evidence, let him 
go ahead with the examination. 
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REDIRECT EXAMIMATION CONTINUED 
BY MR. VIGDOR: 


Q Mow, Mr. Nichols, you made an original investment in the 


company for its stock, did you not? 


Yes, I did. 

You tvstified to thet yesterday? 

Yee. 

How auch was that investment? 

The stock was $15,000, I believe. 

Then, theresfter, during the history of the company, you 
loaned it money, did you not? 

Yes, I did. 

During the first year, how mueh did you lend it? 
Twenty-five thousand doliars. 

Did you take back some of the money that you loaned it 
during that period of time? 

Ten thousand dollars. 

And ae of the end of the first year, the first fiscal 
yeer, how much money did the company owe you? 

Fifteen thousand do. lars, 

During, the second fiscal year, June ist, '67 to May 3ist, 
°68, you loaned the company woney? 

Yee, I did, 
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How much? 
THE COURT: You called thet the 
‘68 fiscal year. 
MR. VIGDOR: The ‘68 fiscal year, 
Your Honor. 
How much did you lend it? 
$67,500. 
Did you take some monies back? 
Thirty-five thousand, 
What was your net claim ageinst the company for loans at 
the end of the '68 fiscal year? 
Sixty thousand dollars. 
Were there similar infusions and withdrawals during the 
‘69 fiscal year? 
Infusiona but no withdrawels. 
What was the net debt to you from the company at the end 
of the '69 fiscai year? 
Eighty thousand Zive hundred dollars. 


That was at the came time as that financial statement, 


which has been marked Exhibie 9 in evidence, is it not? 
Yes, sir. 

How, the following fiscal year, what was the net debt to 
you eat the end of the 1.970 fiscal year? 


nb > & 
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Forty-six thousend one hundred dollars. | 


| 
| 
| 
And what was the net debt to you at the end of the 1971 
fiscal year? 

The sexe amount, $46,100. 

When did the Sande transaction take place? | 
January of ‘72. | 
Before the Sande transaction, hed you ever borrowed — 
from the corporation? 

Wo, sir. | 
And before January ef ‘72, did you ever sign checks to | 
yourself for loans aade by you from the corporation, or 
advances to you from the corpor tion, other than repaymen 
of debt from the corporation then owing to you? 

Me, sir, 
Now, in Jenuary of 1972, there came a time when the oui 
tion was going to make an investment in this radio stati 
thet was being purchased from the Gannett Compsny, is tha 
right? g . 
Wo, sir. | 
Will you describe again those circumstances? Tell us wha 
happened? ; 


WHEC was for sale by the Gannett Company, and I had nego- 
tiated foe the sale -- 


— 
| = 

os 

| 
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THE COURT: He hes described all 
thie before. The only question that he 
differs with you on is that it wes being 
bought for the individuals, not for the 
company. 

MR. VIGDOR: That was a mis-stat 
on my part, Your Honor. I knew that -- and! 
I withdrew that. | 

Mr. Wichols, you approved the Sende leans by me a 


tion, the Dean Corporation, to yourself, Seyre and Dean, 


Yes. 
Thet was a loen that you knew about and acknowledged end 


— 


wrote checks on, wasn't it? 

Yes, it wes. 

As a result of thet loan during the ‘72 fiscal year, what 
was the state of your account with the corporation at the 
end of May, ‘72? 
It shows a deficit balance of $109,000. 

That was because you had borrowed one hundred and twenty- 
five for the Sande desl, waen’t it? 

That's right. 

That is the reason for the deficit, isn't it? 
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Yee, sir. 

Aside from thet Sande deal, there wes never a loan, isn't 
that right? 

Yes. Yxere wae never a lean. 

At the time that the corporation collapsed, the Trustee 
came up with a figure of $151,900, did they not? 

That's correct. 

And that ie che figure shown at the bottom of Page 1 of 
Exhibit 17 for identification? 

Yes, sir, 

Did you thereafter meet and protest with Mr. Dye and with 
me, Claiming that you were entitled to some additional 
eredits? 

That's right. 

And did we review your records end the company's records 
in light of your cleims and give you certain additions! 
credite? 

Yes, you did, 

And does some indication of that appear on the letter to 
me from Mr. Dye, which is Page 3 of thie Exhibit 17 
marked for identification? 

Som indication of it appears, yes. 

Does that indi. ation represent a reduction from $151,900 
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to §149,5257 
Yee, sir. 
And did you thereafter present some additional claims for 
credits by presenting some additional checks end some 
additional support? 
Yes, I did. 
And did we thereafter liquidate the company's claim egaingt 
you, the sum of $120,000? 
That's correct. 
THE COURT: Whet do you mean “liqui- 
date"? 
MR. VIGDOR: Agree upon it. 
THE COURT: That is a different 
thing than liquidating it. 
MR. VIGDOR: I'm sorry. I will 
come to that, 
Did we :gree upon $120,0007 
Yes, we did. 
Did we take your personal notes for that sum, collateral- 
ized in part to the corporation? 
The Sande Corporation you are talking about? 
That's correct. Did we take your personal note to the 


Dean Company, the Trustee? 
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For part of that, the balarce hae been peid. 

And you paid us approximately how mich of that $120,000? 
Approximately seventy thousand, 

As of today? 

As of today. 

THE COURT: Mow this only means to 
me that you did agree with the Truscee at 
$120,000? 

Yes, Your Honor, I agreed with thea, bet I feel -- 

THE COURT: You didn't like to say 

80, 
I feel because of the personal guarantzes that I «till he 
outstending to members of my ex-wife's family, that I may 
have to at some time in the future. hener, I still feel 
that those should be credited, that the amount that I may 
have to pay them at some future date should be credited. 

THE COURT: You have a contingent 
liability thet you want credit for? 

I mean I want it, but they don't agree with me. 

THE COURT: All right. 


Mr. Michols, I direct your sttention to the last page of 


this four-page Exhibit and ask if that represents your 
“Payroll Data” during the history of the Dean Company? 


A 
Q 
A 
Q 
ry 
Q 
A 
Q 
A 
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Yes, I believe it does. 
Was that prepared with Mr. Dye's assistance and with the 
use of your W2 forme? 
That's correct. 
And with the books of the corporation? 
I believe zo, 
Accorfiing to this, how auch were your earnings from the 
corporation for the '68 fiscal year? 
Seventeen thousand dollars. 
And for the '69 :.scal year? 
Fourteen thousand, seven h-~4red fifty dollars. 
And for the '70 fiscal year? 
Seventeen thousend two hunéred fifty dollars. 
And for the ‘71 fiscal year? 
Twelve thousand dollars. 
And the '72 fiscal year? 
Twenty-five thousand dollars. 
MR. VIGDOR: I offer this in evi- 


MR. CONNORS: No objectivn. 

THE COURT: It ie received. 

(Plaintiff's Exhibit 17 marked in 
evidence.) 
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204 


MR. VIGDOR: At this time, Your 
Honor, I note that I neglected to offer 
Plaintiff's Exhibits l6-A, 16-B and 16-C 
yesterday, and I offer those in evidence. 
Those are the corporate Minute Book, the 
Employment Agreement and the Shareholders‘ 
Agreement. 
THE COURT: I have Exhibits 16-A ‘ 
and 16-B. | 


‘a 


MR. VIGDOR: Yas, Your Honor, and 
Exhibit 16 is the Book itself. 
THE COURT: You said "16-A, B and f 
c." 
MR. VIGDOR: I beg your pardon. 
THE COURT: You've got Exhibits 
16, 16-A and 16-B. 
MR. VIGDOR: Yes, Your Honor. 
MR. CONNORS: I have no objection. 
THE COURT: They are received in 
evidence. :d 
(Plaintiff's Exhibits 16, 16-A rind 


and 16-B marked in evidence.) 


REDIRECT EXAMINATION CONTI? ED 
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BY MR. VIGDOR: 


Q 


Mr. Nichols, I invite your attention to what was marked 
as Exhibit 8 in evidence yesterday, snd you recali Mr. 
Dye's testimony end yours to the effect that that repre- 
sents s schedule of Mr. Dean's loan account with the 
corporation? 
That is what it indicates. 
And you recall the testimony, beck in ‘71, June 1, at the 
end of the '70 fiscal year, there was a balance owing for 
Mr. Dean, $45,041 and an ending balance as of the date 
of the corporation collapse of $557,000? 
Yes. 
THE COURT: What is the date of 
the collepse? 
April 3rd, 1973. 
THE COURT: There might be a | 
difference of agreement among people es to | 
when it collapsed. What do you mean by te?! 
MR. VIGDOR: I'm using the date of| 
April 3rd, 1973, Your Honor. | 
THE COURT: That is the date of 


MR. VIGDOR: The assignment ves 


| 
| 
| 
the assignment? 
| 
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the 4th. 
THE COURT: You sean the filing of | 

the involuntary petition? 
MR. VIGDOR: No, Your Honor. | 
THE COURT: What do you aean? | 
MR. VIGDOR: I mean the filing of | 

the assignment for benefit of creditors vas | 


| 
| 


the 4th day of April, 1973. 


{ 


| 
THE COURT: All right. Now I know 
what you mean, | 
REDIRECT EXAMINATION CONTINUED 


Q As of the 3rd of April, 1973, what was the balance owing, 


BY MR. VIGDOR: | 


according to the loan account? | 
$557,318. ! 
: MR. VIGDOR: Would you mark this 
group of checks, please? 
(Plaintiff's Exhibit 18 marked . 
identification.) 
I show you a group of checks and ask that you compare 
them serially with the charges to Mr. Dean's personal 
lean account on Exhibit 8? 


THE COURT: How many are there now 
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3088 &% WLCHOLS, 


resumed the stand as a witness, having 7reviously been sworn: 


REDIRECT EXAMINATION CONTINUED 


BY MR. VIGDOR: 


Q 


I ask you to peruse Exhibit 18, Mr. Nichols, and extract 
from that the checks which you signed over this period | 
from June 1, ‘71, to April 3rd, 1973. 
(Witness complies.) 
You have extracted how many checks? 
Three, 
Will you tell ae what is the first one -- 

THE COURT: You read thee ell, 
Read them, please, 

THE COURT: You read thea, 
First, Sucaqua Resort Apartments in the sum of $20, dated 
Auguat 28, 1972, is that correct? 


MR. VIGDOR: I have them out of 


THE COURT: We will esswme it is 
correct unless he corrects it. 
Then I have a second check dated September 24th, 1971, 
payable to Cash for $300? 3 
Yes. 


| 
| 
| 
| 
| 
| 
| 
| 
Yes. | 
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And the third {is a check to Mr. Paul Dean, dated February _ 
2, 1972, for $10,000? 

Yes. 

Do you have any recollection what the $10,000 check was 
written for? 

No, I do not. 

I invite your attention to Mr, Dye's Exhibit 8 and direct 
your attention to the total amount of charges before 
credits to Mr. Dean's personal account, reflecting all of 
the checks drawn to Mr. Dean against which credits were 
later shown, What was the total number of charges rep- 
resented by Exhibir 187 

$2,428, 757.75. 

And aside from these checks totaling $10,320, were you 
aware of, or did you approve of, the other withdrawals 
totaling some two million four hundred thousand dollars? 
No, sir, I would not have loaned money continually into 
the company if I had been aware of that. 

Now, Mr. Nichols, im response to Mr. Connors examination, 
you indicated that the Dean Company opened an Atlanta 
office, did you not? 

Yes. 


I think you said that despite your objections, Mr. Dean 
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opened it anyway. Was that his question and was that your 


| 
H 
} 
| 
| 
! 


answer? 
THE COURT: I know what the question 
was. You don't have to call it to my wine! 
tion. 
Then you started to say something else about what happene 
to thet Atlante office, and I don't know that you had a 
chance to finish -- 
THE COURT: He said it was closed. | 
Why wes it closed, Mr. Nichols? | 
Because it got out of hand. It was a situation of "the 
tail wagging ea dog."" There were more people working 
in che Atlanta office than there were in tne Rochester 
and Kew York City offices. 
And did you discuss that with Mr. Dean? 
Yes, I did. 
And did he, as a result of that discussion, take certain 
steps? 
The office was clesed. 
Now Mr. Connors invited youx attention to some material 
in an examination before trial given by you in @ proceed-_ 
ing that the Trustee had against the firm known as Gorl 


Oakin, is that right? 
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Yes, 
Ané he read from Page 47 of this transcript, did he not? 
Yes. 
I em reading from Page 46 of the transcript, where you 
were asked by the attorney for Gorlin-Oakin -- 

THE COURT: Just read it without 

explaining what it is. Just read it. 

All right. The question by the attorney questioning you 
was as follows: 

“Question: Were any personal loans made to Mr. Dean 
by the corporation? 

“answer: I can't answer that in the context I think 
you want me to. I can answer that question after the, 
after what happened last April, after the end of the com- 
pany. I have knowledge of things now that I did not have 
before the company was, got in financial difficulties, 
or whatever. 

“Question: I take it you are now aware -- 

“Answer: Yes, I am. 

“Question: -- that Mr. Dean did borrow some money -- 

"Anewer: Yes." 

How Mr. Connors read from this transcript on Page 


3%, did he not? 
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Yes, I believe so. 

Pages 35 and 36, end he was questioning you about having 
seen audited financial statements? 

Yes. 

I'm now reading from the bottom of Page 34: 

"Question: On those occasions when you did stop 
there on this irregular basis you deacribe, did you re- 
view the company books or records? 

“answer: Mo. 1 eccepted what Mr. Dean told me. 

"Question: Was there an annual financial report 
on Paul R. Dean & Company, Inc., prepared by anyone? 

“answer: Yes, there was. 


"Question: Do you know where those reports might 


“answer: The last one I have, I believe, is dated 
1969." 

Is that correct? 
Yes. 
You testified that you have never seen another beyond 
19697 
Mo, unless I have seen sone that have been introduced 
subsequent, some after the collapse of the corporation. 


Meaning Exhibit 10, which you have seen? 
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THE COURi: I understand you to 
say now that prior to April 4, 1973, you 
saw only one financial statement, and that 
was the '69 fiscal year? 

That is the last one, Your Honor, that I have in my pose 
session, that I recall <-- 

THE COURT: I’m not asking what 
you've got in your possession. I asked 
if you recalled having seen then? 

That I recall having seen, yes. 

THE COURT: Yow recollection is 
now that you didn’t see any financial staete- 
ment except the 1969 fiscal yeer outside of 
what you learned after April 4th, 19737 


THE COURT: All right. 
You continued to lozn money to thse corporation in 1970 
and in '71, did you not? 
Yes, and raised money for the corporation. 
Mr. Michols, you recall Mr. Connors asking you a few 
moments ago about meeting with Mr. Metzger? 


Yes, sir. 
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Let's establish the date of that very clearly, 
The Sande loan was when? 
January of 1972. 
And the meeting with him, Mr. Metager, was when? 
To the best of wy knowledge, it was February of '73. 1 
know it wes a year afterwards. 
Eleven months later, was it not? 
Thirteen, 
Thirteen months later? 
Yes. 
That wes just about a few weeks before the meeting that 
you described yesterday on March Wth in the office of 
the company with <-- 


TKE COURT: I can figure our the 


MR. VIGDOR: Ali right. I just 


| 
| 
arithmetic. 


want the record to be clear, Your Honor. 
I'm sorry. 
Aside from your knowledge of a seven million dollar trad- 
ing day and e four hundred thousand doller trading profit 
on one day, and some other such instances that you were 
talking about earlier, did you have any other reason to 


believe that Mr. Dean was able to spend money as lavishly 
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as he did? 

Yes. In 1969 -- I believe it was 1969, his grandfather 
died, and it was my understanding, I believe, through 
the newspapers and what I had heard, and I never specifi- 
cally asked him, but it was ay understanding that he had 
inherited et that time a fairly sizable amount of money 
from his grandfather's estate, 

Mr. Connors asked you a question about an audit being 
conducted by the City of Rochester in 1972, November? 
Yes. 

And you said you were aware of that. How did you become 
aware of thst? 

THE COURT: He said "November." 
Wee it in November? 

I believe it was Noveaber, Your Honor, yes. 

{HE COURT: I haven't heard the 
date officially from anybody yet until you 
fixed it in November, 

THE WITNESS: I believe it was in 
November . 

Thet is ‘727 
Of 1972, yes. 


How did you become aware of that audit? 
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I had no notice or formal notice of the audit. I became 
aware of it when I saw Mr, Dean in Rochester. I had been 
led to belfeve that he wae leaving for Florida, and I 
questioned him as to why he was fn Rochester and not 
Florida, and he said that there was an audit with the 
City of Rochester, that he was going to Mew York for the | 
audit end would proceed to Fiorida from there, and that | 
was the extent, that was how I learned there was an audi. 
Did you ever hear until after April 4th, 1973, of any 
noteworthy events or circumstances surrounding that audit | 

that in any way came to your attention? 

None whatsoever. 

MR. : Yev may question, Mr. | 
Connors. 

RECROSS EXAMINATION 
BY MR. CONHORS: 


Q As I understand it, Mr. Nichols, then as far as you know, 


this was a profitable organization; without your ever 


| 
| 
seeing any financial statement or looking at any financial 


statement, you believed that the cod any was prosper ing 


| 
during these years that we have been talking about? | 
Yes, Mr. Connors, and as monies that I loaned in, and as | 


I asked for them to be repaid, they were repeid on time, 
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and interest on things to family was paid on time, and 
everything operated che way I wowid expect it to operate. | 
But during these same years, without looking at any suse 
cial statement or making any inquiry during these years | 
that you believed the company was profitable, at thie 


same time you were going out to raise money, to raise 


capitel for it, is that right? | 
Did you ever know what Mr. Dean's salary was, what he drew 
; 


Os, yes. 


as « salary? 

Mot after the employment contract, which was, I guess, fou 

the first two years of his employment, 
THE COURT: Did the Employment 


Agreement fix the salary? 


MR. COMMORS: It terminated two 
years ago, according to this witness. 

MR. VIGDOR: Yes, Your Honor, Ic 
fixed the salary at $25,000. 

THE COURT: You aust know. I don'4 
want you to spend time on it. I can lock } 


at it myself just as quick as you can. All| 


I want to know is if it was fixed. 
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tion, I would hate to be wrong. 
THE COURT: I haven't heard the 
contract read, and I haven't seen it. 


MR, VIGDOR: Right. 


RECROSS EXAMINATION CONTINUED 
BY MR, CONNORS: 


j 
| 


Q And this Sande deal we talked about, is it your testimony | 
that you at no other time borrowed money from the company? 


Theat is my testimony, yes. | 
| 


Did you testify st Paul Gean's criminal trial? 


Yea, I did. 


Were you at that time asked the question -- 
THE COURT: Don't ask him if he 
was asked a question, You've got a trans- 


| 
cript, and you know what his testimony wee. 
Read it. | 


MR, VIGDOR: What page is that on? 
A Page 237. 
MR. CONNORS: (Reading:) 


"Question: Have you ever borrowed 


"Answer: Yes. 


| 
| 
| 
| 
money from the corporation? | 
| 
| 
| 
| 


A 
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“Question: On what occasions? 
“Answer: I would say on a number 

of occasions, Specifically, are you --" 
And you were interrupted. 


(Reading): 


“Question: What is the first occa- 


sion you borrowed money from the corporation 


and for what purposes? 


"answer: I honestly can't recall a 


first time or when it would be. 


"Question: Do you recall the amoun 


of the first occasion? 
“Answer: No." 
Do you recall saying that? 
I apparently made that statement. I would not stand on 
it at this point. 
MR. CONNORS: All right. That is 


MR. VIGDOR: I have no further 
questions, Your Honor. 

THE COURT: Are you through with 
this witness? 


MR. VIGDOR: Yes, Your Honor. 


| 
| 


: 
| 
| 
| 
| 
| 
| 
| 
| 
| 
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THE COURT: I don’t want somebody 
calling him back later and say, “I forgot 
something.” 


MR. VIGDOR: I am finished, Your 


(Recess from 11:10 A.M. to 11:25 A 
MR. VIGDOR: The Plaintiff calis 
Mr. Michener, please. 


| 

(Witness excused.) | 
of a) 

| 


WILLIAM A. MICHENER, 
called as a witness by the Plaintiff, being first duly sworn, 
testified as foliows: 

DIRECT EXAMINATION 

BY MR. VIGDOR: 

Will you please state your businese address? 

1200 Sibley Tower, Rochester. 

And by whom are you employed? 

Aetna Casualty & Surety Company. 

That is the Defendant in this action, is that right? 
Yes, sir. 

In what capacity are you employed by Aetna? 


I am ianager of the Bonding Department. 


oO » 6 >» £& > 4 > & 


Have you brought with you your files with respect to the 
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bond attached to the Complaint in this action? 
Yes. 
Do you have it with you as you are testifying now? 
Not up here, 
(Documents handed to the witness 
by Mr. Connors.) 
As Manager of the Bonding Department, were you deposed by 
me in this ection in July of last year? 
Yes. 
And at thet time I demanded the production of certain 
documents and your entire file, did I not? 


Yes. 


the file for perusal, isn't that right? 

Yes, 

And the file you have with you this morning is the same 
file that you had last July 9th? 

Yes, 

Heve any papers or correspondence or memoranda been remo 


from that file? 


it to use es exhibite in connection with the deposition. 


Aside from enything that was marked at the deposition, 
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has anything been done to that file since last July 9th? 
No. 
All of the papers are in exactly the condition they were 
at that time? 
Yes. 
Mr. Michener, when did you first bond the company? 
THE COURT: That means when did you 
issue a bond to the Dean Company? 
In 1966, I believe, That was October 15, 1966. 
MR. VIGDOR: Would you mark these 
for identification? 
(Plaintiff's Exhibits 19 and 20 
marked for identification.) 
THE COURT: Is that a duplicate of 
the bond that is already in evidence? 
MR. VIGDOR: I don't believe the 
bond hae been offered. 


THE COURT: What? 


| 
| 
| 
| 


MR. VIGDOR: The bond was attached 
to the complaint, and it was stipulated -- 

THE COURT: I consider that part 
“of the file. That {s eovivelent to being 


in evidence. 
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MR. VIGDOR: Then there is no need 
to offer these? 

THE COURT: None whatsoever, 

MR. VIGDOR: ‘These are duplicates, 
Very well, Your Honor. 

THE COURT: The paper that you have 
just referred to is what we have referred t 
here, the original bond. 


| 
MR, VIGDOR: That is correct, Your | 


THE COURT: And it has got a number 


| 
MR. VIGDOR: Now it has, "Plaintiffé”s 
Exhibit 19 for identification,” and the ial 
number is <-- | 
THE COURT: That is what I am re- 
ferring to is the bend number. 
MR, VIGDOR: Yes, Your Honor. It 
is 45 F 1259 BC. 


THE COURT: All right. 


poses, may we use these Exhibits for iden- 


tification? 


| 
| 
MR. VIGDOR: For conventence pur- 
| 
| 
i 
| 
| 
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THE COURT: Yes. 
I show you whet has been marked Exhibit P-19 for identifi- 
cation and what has been marked Exhibit P-20 for identifi- 
cation, which bears the number 45 F 1526 BCA, is 
rect? 
Yes. 
These are the two bonds involved in this action, 
not? 
Yes. 
Mr, Michener, back {in 1966, when the original bond, s0- 
called, was issued, did you know Paul Dean? * 
No. I shouldn't say that. I met him when we were arrange 
ing the bond. I did not know hin previously, though. 
And how was the bond arranged? 
THE COURT: What difference does 
that make? The bond was issued. There 


isn't any question about it. 


is no question about it, but there is a 


MR. VIGDOR: No, Your Honor, there | 
| 


question in this action which I hope to have| 
an opportunity to explore, about @ number of 
defenses that have been pleaded by the Aetna 


Company. 
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THE COURT: What, perticularly? 

MR. VIGDOR: The defenses in par- 
ticular are -- 

THE COURT: Have they ever denied 
issuing either one of those bonds? 

MR. VIGDOR: Wo, Your Honor, but 
they pleaded, among other things, in their 
Answer, that the Paul Dean Company, at the 
time it applied for the bond, it concealed 
its financial condition, and they pleaded 
that as a defense, and they pleaded as a 
defense that the acts of Mr. Dean are not 
covered, as he was the “alter ego" of the 


corporation, 


THE COURT: Can this witnese’ tea | 


timony change anything in that respect? 


MR. VIGDOR: Yes, Your Honor, it 


THE COURT: I would be interested 
to know how, 

MR, VIGDOR: May I have an oppor- 
tunity to explore that? 


THE COURT: Yes. 
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Your company had an underwriting manual, did it not, with 
respect to the underwriting of fidelity bonds for stock- | 
brokers? 


Yes. 


Do you have a copy of that manual with you today? 


No, 


THE COURT: I'm sure the manual 


couldn't change it if they issued the bond. | 


MR. VIGDOR: Your Honor, the distal 


describes certain procedures that the com 
pany wae to follow, and I would like -- 

THE COURT: Supposing they disre- 
garded them and issued the bond, the bond 
would still be good. 

MR. VIGDOR: It would, Your Honor, 
but I think {t would be diiiicult for them 
to later sey that there was fraud in the 
concealment if they never bothered to get 
the facts. 

THE COURT: Not necessarily at ell. 
That would depend on independent evidence. 

MR. VIGDOR: I would like to ques- 


tion the witness -~ 
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THE COURT: Go ahead, I'm just 
wondering what you are after. 
MR. VIGDOR: Would you mark this 
for identification? 
(Plaintiff's Exhibit 21 marked for 
ident ificat ion.) 
Mr. Michener, do you recognize this as an excerpt of eee 
17, 18 and 19 and 198 from your Underwit ing Manual? 
Yes, 
And your underwriting policies involved, did they not, 
the most detailed description of the business operation 
of a stockbroker before the issusace of a bond? 
Yes, that's right, but this is 1971, end we issued this 
bond in 1966, the original bond. 
How about at the time that you issued the renewal bond, 
Exhibit 20 for identification? 


Later regulations were enforced at that time. 


THE COURT: What regulations were 
in effect? 
The Underwriting Manual -- 
THE COURT: You just pointed out 


it was the '71 issue. You mean the same 


| 
| 
| 
| 
| 
\ 
| 
And they required the most detailed description -- 
| 
| 
| 
| 
| 
| 
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provisions were in effect in 1966? 


THE COURT: I understand there wer 
two bonds, but you were talking about the | 
1966 bond? | 

MR. VIGDOR: I'm sorry, Your ae 
At the time the renewal bonds were issued, were these | 
regulations in effect? 

Yes, 


And they required the most detailed description of the 


business operation of the insured, did they not? 


| 
| 
| 
| 
| 
| 


Yes. 
Did they also require where there was an existing risk -- 
THE COURT: The regulations spe-~ 
cifically contained what you are asking? 
MR. VIGDOR: Yes, Your Honor. 
THE COURT: Then you don't need to 
question him about it. Offer that in evidence. 
If you want to call it to ay attend 
tion, you can read it. | 
MR. VIGDOR: All right, Your Honor.| 
{ 


THE COURT: My objection is to | 


him peraphrasing something that you have 
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got in black and white in front of you. 


MR. VIGDOR: I offer Exhibit 21 in 
evidence. 
MR. CONNORS: I have no objection, 
(Plaintiff's Exhibit 21 marked in 
evidence, ) 
Exhibit 21 provides that on existing risks, you must ob- 
tain two months prior to the renewal date a completed 
form, F-1146, is that correct? 


Yes. 


Was the Dean Company an existing risk within the meaning 
of that? 
Yes. There was a second bond that was written, because 


the Standard Form 14, Broker's Blanket Bond, had been re- | 


with the Surety Assocation and the New York Stock Exchang 


| 

| 

written, The language had been rewritten in conjunction 
| 

se 


representatives -- 

You changed the form, is that what you are saying? 

Yes, The entire industry changed the forms, not just 
Aetna, 

Was the Dean Company ever notified there was a new form 
with new provisions in it, to your knowledge? 


I can't answer that question. 


Q 


A 
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You never notified them? 

We did not notify them, because we were dealing thr ough 
our agent. 

Do you know if your agent notified them? 

I have no idea. 

But in any event, within the meaning of this regulation, 
the Dean Company was an existing risk, was it not? 


Yes. 


And your regulation required that two months prior to the | 


renewal of an existing risk, you get a Form F-1146, did 
it not? 
Yes. 
What was the renewal date of the existing risk within the 
meaning of that regulation? | 
THE COURT: It was an issue of the 
second bond, wasn't it? 
MR. VIGDOR: That's correct. 
THE COURT: Why do you have to 
ask him that? I know that. 
MR. VIGDOR: Okay. 
Did you get a Form F-1146 two months prior to October 15, | 
19717 


We did not get it two months prior to the renewal date. 


242 
Excerpts of Trial Transcript. 
William A. Michener for Plaintiff, Direct by Mr. Vigdor. 


We sent the form out, but we never got it completed until , 
somewhat later. We got that form in February of 1972, 
late February, and sent it to our Home Office for review 
on Merch Ist, 1972. 

MR, VIGDOR: Would you mark these 

for identification? 
(Plaintiff's Exhibits 22, 23 and 
24 marked for identification.) 

I show you what has been marked P-22 for identification 
and ask if this is not that Form F-1146 described in your 
Underwriting Manual? 
Yes. 
Is the general name of it "Control Questionnaire’? 
Yes, for stockbrokers. 
Is there a date of November Sth, 19707 
(No response.) 
Does this bear a date? 
Yes, this one does. 
So you got that when? 
I don't know when I got this one. 

THE COURT: Got what? 


MR. VIGDOR: This Exhibit22, Your 
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THE COURT: You only mentioned that, 


as a form, That might have been a form ao 
ing in the office there. 


Was this received from the Dran Company? 


| 
It was received from the Dea.: Company through Pete Paris, | 
apparently. This was an anniversary date, and this was | 
an interim request for this information. Tnis is when | 
we instituted this Stockbroker's Control Form, We are 
getting it from everybody now. It didn't have to do with 

the last renewal. | 
So that I understand your t«stimony, Mr. Michener, you isd 
telling me, then, that this form you got before the effec 
tive date of these regulations, is that what you are now ! 


telling me? 


No, because we must have -- well, perhaps we got this in 


| 
advance of this specific set of reguiations. But in any 


event, we were required by our company to get the Stock- | 
brokers Internal Questionnaire and Internal Control Ques- 
tionnaire as to audits and practices in the corporation 
from all stockbrokers at all times. 

THE COURT: This is becoming more 


confusing by the moment. I'm speaking now 


| 
| 
| 
| 
| 
7 
of Exhibit P-22 before you. When did you 
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get that form? 


In Revember of 1970. 


TEX COURT: You get that back fron 
the Dean Company? 
Presumably, from the Dean Company through Peter Paris, 
who was our agent. 
Through your agent, the Paris Company? 
Yes. 
What did you do with it, Mr. Michener? 
I sent it to the Home Office for review. That was the 
proper procedure, 
Did they review it? 
Yes. 
Did yw get any report on that review? 
Apparently not. 
And there came a time thereafter when the bond came up, 
the original bond came up for renewal? 


v~<, 
. was in October of 1971, right? 

Right. 

Approximately eleven months after this Stockbrokers Loss 
Control Queationnaire, right? 


Yes. 
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Your Underwriting Manual would have required a new Contro 
Questionnaire sometime around August of '71, would it not? 
Yes, that’s right. 

Did you obtain another Control Questionnaire? 

Yes, we did, 


When did you obtain the next Control Questionnaire? 


| 

| 

| 

| 

We should have had it in October. | 


THE COURT: No, not when you — 

have had it." | 
MR. CONNORS: When did you get wet 

We did not receive i¢ until February of 1972. 
Instead of getting it in August of 1971, you got it in 
February of 1972? 
Yes. 
Ie that the one thet I have had marked Exhibit P-23 for 
identification, which is dated January 7, '72? 
Yes. 
What did you do with that Control Questionnaire? 
We gent that to our Home Office for review. 
And did you get a report beck from your Home Office on 
that review? 
Yes. We got permission to issue the renewal bond. 
In point of fact, you had already issued the renewal bond 
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in October of 1971, had you not? 

No, wa didn't issue it until March 8, ‘72. We dated the 
coverage back to October 15th. 

So your Home Office, after reviewing Exhibit 23 for iden- 


renewal bond retroactive to April 15, 19727 

Wet “April.” 

I beg your pardon -- to October 15, ‘71. 

1971. 

Did you ever thereafter get a second Control Questionnair 
in the year '72? 


Yes, but I believe thet was for a separate office. They 


| 
{ 
| 
tification in March of '72, permitted you to issue the | 
| 
| 
| 
| 
q 
| 
| 
: 


had offices in New York and in Rochester et that point, 
and there was one for each office. 
Is this one which I have had marked Exhibit 24 for idene1- 
fication? 
Yes. 

Where does it show on that that it is for a different 
office? 

It may not show in the form. That is why we got it. 

Do you have any correspondence that relates to e second 
office? 


Ho. It doesn't specifically refer to the fact there are 
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two offices, but we knew that they hed then. 
MR. VIGDOR: Would you mark this 


for identification? 


(Plaintiff's Exhibit 25 marked for | 


identification.) 
Mr. Michener, did you ever obtain any other Contre] Ques- 
tionnaires from the Dean Company? 
That Form 11, whatever it is. 
It is your Form F-11467 
No, ‘They are the only ones we had. 
Did you ever obtein any other similar information on eny 
other form? 
Yes. We've got it on Fore F-191F. 


May I see what you've got? 


THE COURT: I can't understand it. | 


An insurance policy is a contract, and the 
law of contracts applies to insurance poli- 
clea. Now it seems to me what you are do 


ig going into the negotiations for the con- 


| 
| 
| 


| 


trect. You've got the contract. You've sot 


the bond. They were issued. 
MR, VIGDOR: Your Honor, if I may 


be permitted, subject to connecting it, I'a 


: 
| 
| 
| 
| 
| 


A 
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certain that the Court will see the theory--. 


THE COURT: I'm not so certain. 
i 


MR, VIGDOR: This company has plea 
fraud in the inception. They have aiso | 
pleaded that they were unaware of Mr. on ye 
"“elicer ego” nature of his business. | 

THE COURT: What they are plsding | 
{en't proof et all. That is an assertion | 
of what they expect to preve at the trisl. 

MR, VIGDOR: Secondly, Your Honor, | 
we have a cause of action hure for punitive | 
damages ae a result of their entire course 
of conduct, and there is a line of cases 

that sanctions that in certain circumstances, 

which I believe we hive in this case -- 

and if I may be persitted just a minute 

longer, Your Honor -- 

THE COURT: All right, go ahead. 

There ceme a time, Mr. Michener, when in point of fact 
before receiving Exhibits 23 end 24 for identification, 
the company sought to have the Paris Agency cancel the 
coverage, did you not? 


We would have issued the cancellation, yes. Yes, we did, 
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because we were having delays getting these forms back. 
These are continuous bonds. As a matter of underwriting 
policy, we should have had them. We weren't furnished 
them, and we were prepared to cancel, snd we got the form 
That was before that, in February of '727 
Yea. 
Did your company write Exhibit 25 to Par is- Bud long-Esse? 
Yes. 
But you never cancelled because you thereafter received 
Exhibits 23 and 247 


Yes, that's correct. 


You said these were sent to the Home Office for enalysis. | 


Mr. Michener, would you open those forms, if you will, 
and tell me by reviewing the three forms, on Page 1, 
Question 1 on “Audits” they talk about "Name of outside 
auditor," do they not, and they ask whether there is one? | 
Yes. | 
Now the first report, November 5, ‘70, indicated that the | 
company was getting "Unannounced" and "Qualified" audits, 
did it not? 

Yes. 

The secor: Control Questionnaire indicated that they 


were getting “Announced” and "Qualified" audits, did it 
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Yes. 

And the third form indicated that they were getting 
""inqualified" and "Unann wnced" audits, did it not? 

Yes, 

Was any question ever directed to determine why their 
audit procedures had allegedly changed in this period of 
t ime? 

No. 

Did the company ever question why, in each instance, the 
last audit report shown was May of 196$7 

No, we didn't. | 
So the company, although it had renewed the bond in October 
of 1971 -- 


We hadn't renewed it in October of ‘71 <- 


e- and still never questioned the last audit, May of "697 | 


MR. CONNORS: I'm going to object 
to that question, 


THE COURT: The objection is over- 


MR. CONNORS: Exception. 
A Wo, we didn't question it. 
Q Despite the fact that you were on the verge of cancelling | 


coverage by the proposed letter to Mr. Paris, marked 
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Exhibit P-25 for identification, there was still no ques- 


tioning of the delay or of the variations or of the lack 


of audit reports et such time in ‘72, as you finally did 


receive these Control Questionnaires? 

We questioned the delay, but there is no written corres- 
pondence of that. We had some conversation, 

Then after you got the Control Questionnaires, Exhibits 
P-24 and P25, there were no further questions? 

We felt on the basis of monthly audits that somebody 
should know thecondition of the corporation. We did not 
ask for a financial statement from them, nor is it our 
written policy that we should do in on a written risk. 
Did you ever see a financial statement from them other 
than the May, ‘69, audit? 

Yes. We got the one in ‘69 because they applied for a 
Blue Sky bond in the State of Georgia. 

Did you ever get any subsequent to ‘69? 

Not to my knowledge. 

And that is through April 3rd, 1973, is that correct? 
Yes, 

Now I invite your attention to these Control Question- 
naires in November of 1970 and February of '72, Question 


7 under "Audit Procedures.” On November 5th, 1970, you 


252 


Excerpts of Trial Transcript. 
William A. Michener for Plaintiff, Direct by Mr. Vigdor. 


were told there was an internal audit department, weren't | 
you? 


Yes, 


| 
| 
| 


In January and in February of ‘72, you were told there was 
not an internal audit department? | 
We were also told that Brown, Metzger & Byrne, or J. K. 
Lasser were making monthly audits. 
Where? 
It shows who was the outside auditor, It says, “Irv 
Metzger." 

It says, "How frequently?" 

And it says, "Monthly." 
Did you ever see a copy of any of those audits? 
No, we did not. 
But you were told that the internal auditor was no longer 
present, weren't you? | 
This is a very small corporation, and if you have outside | 
CPA service, it doesn't seem very logical that you would | 
have an internal auditor. 
Even when they had one back in November of '70 and they 
suddenly don't have one in January of *72, efter you have | 
had difficulty getting # Control Questionnaire and you | 


have been on the verge of cancellation of the coverage, 
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it is not unusual? 

MR. CONNORS: I object. I etiil 
don't feel a corporation with a limited 
number of employees who is employing 
allegedly at least an outside CPA needs a 


special auditor. 


I invite your attention to Question 18 on the November, 
70, Control Questionnaire, which reads: “Are signed 
checks returned to persons who have requested them?" 
Whet ia the answer? 
The answer is "No," 
Look at the same question on the next two that you've got | 
in January and February of ‘72. 
It says, "Yes." 
So they are returned to the same person that signed them 1 
MR. CONNORS: I will object to thet. 
That is not so at all. All it says is thet | 
is how they answered these things. | 
MR. VIGDOR: They answered "Yes," 
that the checks are returned. 
THE COURT: That doesn't prove the 


fact thet they did. It proves what is in 


| 
i 
| 
the statement. 
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Is that a better audit procedure on a security procedure 


or worse? 
It is not. It is not a very good practice at all. 


Did that cause any inquiry on the part of Aetna? 


The response was, "Little can be done -- 
Response from whom to whom? 
From our Home Office to our office, our branch. 

The response was, "Little can be done to improve 
internal forms because of a firm of small size." 
Did you ever communicate that response to anybody? 
No, 
Did you cancel the coverage by reason of it? 
Obviously not. 
So you were quite aware of the fact that that was going 
on? 
That their internal controls would not be as good as they; 
are perhaps in a larger brokerage house. 
Just one or two more references to this Exhibit, Mr. 
Michener. Now I invite your attention to the Question 
32: "How frequently are the cash receipts blotters 
audited?” 
I presume in an organization like this they would have 


very little in the way of cash, It is mostly a check 
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| 
| 
business. | 
| 


So when they changed that from "Monthly" to not answering | 
it, you weren't concerned about it? 


No. Very few legitimate veople come into a brokerage houge 


and pay for a bond with currency. 


| 
I invite your attention to No. 3 on "Customers Accounts," | 


' 


which reads: "How often are statements showing transactidns, 


money balance and security and commodity positions mailed | 

to customers?” | 
And the first of these Questionnaires said, "Monthly | 

when applicable," did it not? | 

Yes, That is what it says. | 

What did the other two say, under "Customers Accounts," 

No, 3? 

It says, "Monthly" here. That is 1970. 

And Control Questionnaire No. 3, what does it say? 

Control Questionnaire No, 3, which is dated November 5, 

1970 <- 

No, 1 says "Monthly." 

"Monthly." 

What doea No. 3 say? 


Well, No. 3 doesn't say, but No. 2 does say -- 


| 

| 

| 

| 

| 
THE COURT: All he is asking is “ 
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it says, not what it doesn't say. 
It does not say -- it is blank. 
THE COURT: It is blank? 
It is blank. 
On Questionnaire No. 1 -- 

THE COURT: If you offered these 
in evidence, you wouldn't have to ask him 
what they contain, 

MR, VIGDOR: All right, Your Honor, 


I will do that, 


THE COURT: If you do it now, you | 
| 


will save time. | 
MR. VIGDOR: All right, Your Honor , 
I offer these three in evidence. 
MR. CONNORS: I have no objection, : 
THE COURT: They are received, | 
(Plaintiff's Exhibits 22, 23 and 
24 marked in evidence.) 
On Exhibit 22, November 5, 1970, there is the question: 
"How often are securities in safekeeping and in segrega- 
tion physically counted and verified with your stock 


record?" 


And the answer was: "Monthly." 
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On the succeeding two Questionnaires, the same 
tion, and the answer, "Does not apply." 


THE WITNESS: Which question is 


thie? | 
THE COURT: That is not a4 questtoa, 
He is reading what is in the Exhibit. 

MR. VIGDOR: And the balance of 


Question No, 13 is: "How often are pledg- | 


| 
able --" 


| 


THE COURT: He thinks because of 
the tone of your question you are asking 
him a question, You are not. | 

MR, VIGDOR: I am sorry. 

THE COURT: He is merely reading 
from those Questionnaires and answers, 

MR, VIGDOR: (Reading): "How often 
sre pledgeble or active box secur ities 
physically counted and verified with your | 
stock record?" | 

And this 1s dated November of 70, 
and the answer is: "Monthly." | 


THE COURT: Listen, witness, you 


don't have to examine that. That is in 


| 
| 
| 
| 
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| 
evidence. He is reading it, and you don't | 
have to examine it, and he is not asking you 
any questions, I can see how you think he is, bee | 
cause he is etanding up there close to you 
presumably so you can hear him, 


THE WITNESS: Well, Your Honor <- 


THE COURT: Just a moment. There 


When you are reading something, go 
back there, so he will understand you are 


not waiting for an answer from him. 


\ 
| 
| 
! 
| 

is no question before you, | 
| 
| 
| 
| 


MR, VIGDOR: All right, Your Honor 
Question No, 13, November, '70¥ 
"How often are securities in safe- | 
keeping and in segregation physically oouanas 
and verified with your stock record?" | 
"Answer: Monthly.” | 
"Question: How often are pledgabid 
or active box securities phyeicaily counted | 
and verified with your stock record? | 
“answer: Monthly. | 
"Question: Are such verifications | 


made by personnel other than those who cus- 


| 
| 
| 
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tomarily handle securities? 


“Veg os 


And the same Question 13 on the 
Questionnaire of January, '72: "How often | 
sre securities in safekeeping and in segre- | 
gation physically counted and verified with 
your stock record? 

“answer: Does not apply. | 
"Question: How often are rindgabia 
| 


} 


or active box securities physically counted 


“Answer: Weekly. 


and verified with your stock record? | 


"Question: Are such verifications | 
made by personnel other than those who cus. 
tomarily handle securities? 

"Answer: No." 

Exhibit 24 in evidence, Question 
No, 13 was not answered and is blank. 

THE WITNESS: Excuse me, What | 
date is that? | 


THE COURT: Just a moment, please. | 


MR. VIGDOR: That is February 22nd} 
H 
| 


| 
| 
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THE COURT: Your counsel will take 
care of all of this. 


MR. VIGDOR: Question 18 on the 


Questionnsire, Exhibit 22, reads: 


"Where are bearer bonds (U. S. 


| 
same Ovestionnaire, the November, ‘70, | 
| 
| 


Government bonds, treasury bills, municipald, 
corporates, etc.) held during business houra?™ 

And in the November, 1970, control | 
Questionnaire, the answer is: ! 

"Answer: At clearing egents." 

And the question: "If neld in a 
vault on your premises, are they within a 
locked metal container? 

“Answer: Not Applicable. 

"Question: If held in a bank, are’ 
they under a custody account or in a safe | 
deposit box? | 

“anewer: Both. | 

“Question: If in a safe deposit | 
they under dual control? 


“Answer: Yes." 


| 
And the same questions about munic{- 
| 


' 


| 
: 
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pal bonds in Januery of '72, on Exhibit 23: 

"Question: Where are bearer bonds 

. Government bonds, treasury bills, 

municipals, corporates, etc.) held during 
business hours? 

"Answer: Clearing agents cage. 

"Question: If held in a vault on 
your premises, are they within a locked 
metal container under dual control?” 

There was no answer on Exhibit 23. 

“Question: If held in a bank, are 
they under a custody account or in a safe 
deposit box? 

“Answer: Both. 

“Question: If in a bank safe de- 
posit box, ere they under dual control? 

“Answer: No." 

And the seme question on Exhibit 
24, in February of '72, reads: 

“Question: Where are bearer bonds 
(U. S. Government bonds, treasury bills, 
municipels, corporates, etc.) held during 


business hours? 
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“Answer: Locked fire file. 

“Question: If held in a vault on 
your premises, are they within a locked 
metal container under dual control?" 


There is no answer. 


are they under a custody account or in 4 
safe deposit box? 
“Answer: Yes. 
"Question: If in a bank safe de- 
posit box, are they under dual control?" 
And there is no answer there. 
The last questionsfrom this form, 
No. 27, are as follows: 


"Question: Are duties segregated 


| 
“Question: If held in a bank, 
| 
| 
| 
: 


so that no individual acting alone can pre- 
pare both sides of an entry to the securit ifs 
records other than an adjusting entry viteb| 
is approved by supervisory personnel?" 

On Exhibit 22, in November of 1970 
the answer is: 

"Answer: Yes.” 


And on Exhibit 23, January, 1972, 


| 
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the answer is: 
"Answer: Yes." 
And on Exhibit 24, February, 1972, 
there is no answer to that question. 
DIRECT EXAMINATION CONTINUED | 
BY MR. VIGDOR: | 
Q Now, Mr. Michener, I am going to read from Exhibit 21 and | 
offer than in evidence. That is the Underwriting Manual 
THE COURT: Offer it in evidence | 
first and then you won't have to encounter 
any objections. 
MR. VIGDOR: All right, Your Honor 
MR, CONNORS: It is in evidence. 


MR. VIGDOR: Tt is in evidence. 


| 
Thank you. | 
| 


(Reading): 

“Custody of Securities. 

"Does the broker have custody of 
securities, either owned by him or by his 
customers? If so, what is the total value 
and where are they kept? If in an out-of- | 
office vault, where, and who has access? 


Is there joint control? If in an office 
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safe or vault, describe it and the slarms, 
if any, protecting it. Who has access to 
the safe or vault? How long have they been 
enployed?" 

And skipping two paragraphs, it 


"Tf Form F-1146 does not give a 
complete description of the Insured's proce 
dures as to the endorsement and control of 
securities, give us sufficient narrative | 
explanations so that we can under stand me-| 
cisely the measures taken by the Insured to| 


protect against lose in this area." 


narrative explanation so that it could undef 
stand the measures taken to protect loss { 


this erea? 


| 
| 
Did you give the Home Office any 


MR. CONNORS: I object to all this 
Your Honor. It is absolutely irrelevant a 
jematerial, It has nothing to do with -- 

THE COURT: Objection is overruled 

MR. COWMORS: kKuception. 

THE WITMESS: Which number is this 
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{ 

{ 


that you were just reading from? 
MR. VIGDOR: I was reading from 
your Manual, Underwriting Menual. | 
THE WITNESS: From the Msenmval? | 
MR. VIGDOR: Yes, | 
(Pause in the proceedings.) | 
THE WITRESS: We supplemented the | 
Questionnaire on Merch lst, 1972. | 
In what manner, Mr. Michener? | 
We said: "Paul R. Deun & Company is a very small, eines’ 
held corporation in which virtually all the eaployees ati) 


officers and, additionally, deal almost exclusively in | 


municipal bonds, end as such, the usual exposure of having 
negotiable stock certificates on the premises is not a | 
fector. Here we feel that given the type of operation, : 


t 
| 


we have satisfactory controls maintained, and accordingly 
we eppreciate your early authorization to build this 


You knew that Mr. Paul Dean wes an employee of this cor- 
poration, did you not? 
Yes. 


renewal.“ | 
| 
| 
| 


THE COURT: Did you know that he 
wes President? 
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A Yes, 
Q Your policy covered an employee who was President -- 
MR. CONNORS: I object to that, 
Your Honor. 
THE COURT: The testimony of this 
witness isn't going to change the coverage 
under this policy, no matter what he calls 


them. 


MR, VIGDOR: I'm sorry, Your Honor. 


There came a time when you learned that the company made 
an assignment for the benefit of creditors, did there not,’ 
Mr. Michener? 

Yes. 

When was that? 

April of 1972. 

Might it be 1973, sir? 

I'm sorry -- 1973, yes. 

Did you at that time learn that a claim was being made 
under this bond? 

Yes. 

From whom did you learn that? 

Pete Paris told us that -- 


THE COURT: Just a minute. Did 
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you learn that a claim had been made or one 
was going to be made? 
Going to be made. 


When did you learn that, sir? 
THE COURT: What you Learned, through 


{ 
the auditor, that there was the possibility 


of a cluim being made? 
Yes, sir. 
Was that from Mr. Dye? / 
Wot from Mr. Dye -- well, later on from Mr. Dye. I didn't 
get the firet knowledge of this from Mr. Dye. 
THE COURT: Mr. Dye notified the 


Paris Agency that there was a possibility 


of a claim being made? | 


THE COURT: And Paris notified your 
office? 

Paris notified us. The first knowledge that I had that 
there were problems with Dear came from an attorney, Jack 
Keigher, who was the attorney for the corporation at that 
point. He did not allege any dishonesty. He said there 
were financial difficulties with the corporation. This 
was several days prior to the assignment for benefit of 


1 Q 


& 
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creditors, 
When and where did that occur? 

MR, CONNORS: You are talking about 
the conversation with Keigher? 

MR. VIGDOR: Yes. 

THE WITMESS: Late March or early 
April, on the telephone in my office. 

How you then received a communication next from Mr. Paris? 
Yes. 

When was that, sir? 

I'm not exactly sure of the date. I expect it wight have 
been -~ 

Wes it a written communication? 

We did receive a written communication, which I turned ov 
to the Claim Department, but I do not have a copy of it, 
and I'm not certain of the date of it. 

THE COURT: I don't think he {fe 
talking about a written claim. We is talk 
about the notification from the Paris office 
of the possibility of making a claim -- the 
probability, you can call it, if you want to 

This would have been sometime in early April. ‘The exact 


date I am not certain of, 
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THE COURT: Within days of the 
assignment for the benefit of crediters? 
Probably by the 8th or 9th, I would guess, 
That wes in the form of a telephone conversation or a 
personal visic? 
He mac: a telephone call. I told him to write us e Lecter, 
He msy have come personally, too. | 
Did yo: also have a conversation with Mr. Dye about that 
subject? 
Mr. Dye called somewhat leter and said, after the assign- 
ment had been meade, and said he wae conducting en audit | 


of the books of the Dean Company and that they had found | 

a bond over there, He asked, "Was it in force?" | 
I said, "Yes." | 
He did not identify the bond by number, as I recall. | 

I didn’t check it. I knew we had a bond outstanding for | 

Dean, | 

What was the date of this conversation, approxinetely? 

I don't know. It wae after the assignment. It was some- 

time after the Coopers & Lybrand firm had been engaged to 

conduct an audit, 

Was it several deys after the assignment? 


Te must have been, because otherwise, they could not have 
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come in and make the audit. 
You say Mr. Dye told you they had found the bond, end he 
esked, "Was it in force?" 
And you said, "Yes, it was"? 
Yes. 
You had been reading in the newspaper about the Dean Com- 
pany assignment, I assume, during this time? 
We were asked to write you a bond as Assignee, so I knew 


| 
| 
| 


it had been made. 

As a matter of fact, I had already commmiceated with Peter 
Peris, who had communicated with Aetna, to see whether 
they would cover me as en Assignee, hadn't 1? 

That's correct, 

What did I say te you about the fact -- 

You were concerned at the outset that there wixht be a 
conflict. Peter asked e couple of others. As I under- 


| 
| 
| 
| 


stand it, he esked a couple of other companies, and their | 
underwriting requirements were more rigid than ours. We | 
discussed this on the phone. We felt there was a possi- 
bility of litigation surrounding this claim, but I had 

hoped it would not be necessary, that he wouldn't sue if 
& proper claim vere presented. | 
Did you ever tell we there was a possibility of casa) 


BEST COPY AVAILABLE | 
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at thet time? 


Yes. I just said that I did. 


| 
In any event, you concluded that there was no conflict ond 


you could write my Assignee bond, isn't that right? 
That's correct, because you have two different obligat Loas! 
THE COURT: We haven't got anything 

to do with the Assignee bond in this case. 


Why do you complicate the case with that? 


| 
| 
| 
| 
| 
| 


MR. VIGDOR: I'm sorry, Your Honor. 
Mr. Michener, when you told Dye in response to his ques- | 
tion "Was the bond in force," hadn't it occurred to you 
at that point that allegedly, by the terms of the bond, 
it ceased automatically as of April Sth or April 4th, 
the filing of the assignment for benefit of creditors? 
No, 
You didn't know that at that point? 
No. 
You were the man in charge of underwriting for the Aetna 
Company? 
THE COURT: He isn't legal counsel, 
MR. VIGDOR: 1 understand that, | 
Your Honor, but there has been a grest deal 
of confusion of what people knew and didn't 
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know. 
THE COURT: There ian't any confu- 
sion in my mind. 
In any event, you did not know the bond to be terminated, 
or allegedly terminated, at that point? 
I should have looked the point up, and I didn't. 
At that point you believed the bond was sti!1 in force? 
Yes, six, 
THE COURT: What bond? 
MR. VIGDOR: The renewal bond. 
THE COURT: Even the auditor didn’ 
refer to any renewal bond. He said he had | 
a bond, and it turned out it wasn't a seek 
bond. It was the original bond. | 


MR. VIGDOR: That's correct, Your 


| 
~s 


Q And you did not know ot thet point that the coverage had 
ceased? 

THE COURT: He wasn't talking about 
coverage. Te was talking about a bond that 
he had found, wasn't he? 

Yea, that is what he said. 


Did you believe that the coverage was still in existence 
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when Dye talked to you a few days after the essignment? 
MR. CONNORS: I cbject, Your Honor, 
THE COURT: Coverage of what? 


There are two, 


coverage, 

THE COURT: There were two. 

MR. VIGDOR: Your Honor, there was 
a lot of confusion, 

THE COURT: Don't try to confuse 
me about it. 


| 
| 
| 
| 
| 
| 
MR. VIGDOR: On the bond, fidertey | 
| 
| 
| 
| 
| 
| 
| 


There were two separate bonds; one | 
was the original bond and the other was a | 
renewal bond, 

MR. VIGDOR: I think that che evi- : 
dence will indicate that nobody, but ae 
Aetna, knew of the fact that there were two | 
bonds at that early date. | 

THE COURT: I am surprised et thet | 
I am surprised the Dean Company didn't know | 
it. They applied for the bond. They got 
ie. 


MR. VIGDOR: The Dean Company was 


| 
| 
| 
| 
| 
| 
| 
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in a shambles et that point, end we will 
connect it up. 

THE COURT: But the personnel were 
still living. 

THE WITNESS: I don't see why ther 
is any confusion, 

TE COURT: I don't see why we are 
hearing all this testimony, either. 

Thies sounds very much like the 
negotiations for a contract, which under 
law of contracts, is merged in the contract 

Did you get a letter from Paris after you told him to 
write you one? 
Yes. TI turned ft cover to the Claim Department. 

MR. VIGDOR: Will you mark this 
for identification? 

(Plainciff’s Exhibit 26 marked for 
identification.) 

Is that letter the first letter that has been marked in 
the package marked P-26 for identification? 

Yes, that ie the letter. 

And did you then step out of the proceedings and permit 
the Claim Department to carry on from thet point forward? 
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Yes. 


| 
! 
| 
| 
And is the Claim Department located within the same physi 
| 


col office as your Underwriting Office? 

Yes. 

Is Mr. Putnam the Claim Superintendent who was responsib 
for this matter thereafter? 

Yes. 

You wrote one more letter, did you not, in connection wit 
this claim? 

Yes. 

When was that, sir? 

April 27¢ehb. 


1973, 
To whom did you write it? 
I wote that to Pete Paris. 
What did you tell Mr. Paris -- 
THE COURT: What did the letter say? 
Introduce it in evidence. That is the best 
way to get it in. 
MR. VIGDOR: It is part of a serie 
of correspondence that I had marked Exhibit 
26 for identification. 
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THE COURT: Is that Exhibit in 
evidence? 

MR. VIGDOR: It is not in evidence, 

THE COURT: Offer it in evidence, 

MR. VIGDOR: I offer in evidence 
that portion of Exhibit 26 as represented 
by a letter dated April 27th. 

THE COURT: First, what does Ex- 
hibit 26 purport to be? 

MR. VIGDOR: A series of corres- 
pondence, Your Honor, between Aetna and its 
representatives and the Plaintiff. | 

THE COURT: You only want one part | 
of it. What did you mark it all for, then? 

MR. VIGDOR: Becavee through the 
next witness, I hope to intreduce it all, 


Your Honor. 


Q What did your letter to Mr, Paris say on April 27ch? 
A I quoted him Section ll -- 


| 
| 
| 
THE COURT: All right. 


Q Would you read the letter, please?’ 
THE COURT: You read it, 
MR. VIGDOK: All right. (Keading) 
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"Dear Pete: 
‘We feel that we should call to 


your attention Section 11, 'Termination or 


this Section provides for immediate cancel- 


Cancellation’ of this bond. Item (c) of | 
| 
{ 


lation upon the taking over of the insured 
by a Receiver or other liquidator. Under 
these terms, our coverage ceased April 4, 
1973. 
"No doubt you will wish to discuss 
this with Mr. Vigdor.” 
Is that correct? 
Yes. 
Did you ever discuss that with me? 
Mo. 
Did you ever send me a copy of that letter? 
No, 
Did Aetna receive a letter from Paris at a later date re- 
questing thet I be added as an additional insured on the 
policy? 
Yes. 
Did Aetna respond to that? 
Yes. 


And what was Aetna's response to that? 
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(No response.) 
Maybe I can help. 

Aetna's response to that was this letter of April 
27th? 
‘nat is what I thought, but I wasn't certein of it. I 
kept looking to make sure. 
I show you part of Exhibit 26 for identification, a lett 
from Paris to Aetna, dated April 11, 1973, in which they 
state: “Effective 4-4-73, please add the following 


Additional Insured to the above-captioned policy: 


Creditors.” 
Isn't that correct? 


Yes, 


"Justin L. Vigdor, as Assignee for Benefit of 
| 


And there was no answer to that from Aetns to Pseris or to 
anybody until April 27? 

No. 

On April 27th you told Peris thet you should point out 
Section 11 of the policy, and you just read that a moment 
ago? 

Yes. 

Did you ever add me as "Additionsi Insured"? 


Ro. 
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And you never wrote to me or communicated with me? 

Our proper procedure is to communicate that through the 
agent. 

Right. Did you ever verify to determine whether the agent 
had communicated it to me? 

Ho, 

During this period of time you were meeting with me, were | 
you not, about the Assignee bond? 

No. We had some telephone conversetions. 

Did you bring me the Assignee bond on the 12th of April 
to sign? 

Did I personally? 


Yes. 


| 


I don't remember, I doubt it, but I don't remember. | 

Did you personally sign eny other letters in the course of 

the process of this claim? | 

THE COURT: If you've got sone, 

show them to him, so he won't have to fumble 
eround for thew. 

Yes, I signed thet letter. 

Did Mr. Paris’ agency request s return premium when they 

had been notified on the 27th of April that the bond had 

been cancelled? 
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Yes. 
And did you sign a letter in which you sent the credit me 
returning the premium? 
Yes. 
And you said again, “As we advised you in our letter of 
April 27th, the coverage is terminated automatically upon 
the taking over.” 

Is that right? 
Yes, 
Is that the last letter thet you perso:.:lly signed in this 
claim procedure? 
To the best of my knowledge. 
Did you personally have any correspondence with your Home 
Office about coverage in this case? 
Yes, We don't retein these forms, Brokers Blanket Bond 


| 
| 
| 


forms, in the branch offices, and I wrote down to request 
forma to furnish you with a copy of it. 

I hadn't had a copy of the renewal bond, right? 

We furnished it to Dean. I don't know whether you have 
one or not. We furnished it to Paris -- 

But you knew I was requesting a copy throughout this 
period, did you not? 


THE COURT: Did he request a copy 


A 
1 Q 
A 
1 Q 
lA 
Q 
la 
| 
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of the bond? 
Yes, he requested a copy of the bond and we furnished it 
to hin, 
When did you furnish me with a copy of the bond? 
November 15th, 
THE COURT: Wow you had to get it 
from the Home Office? 
Yes. We don't stock the forms here, 
November 15th of when? 
1973. 
November 15th, 1973, right? 
Yes. 
And this assignment was back on April 4th, 1973, right? 
Yes, 
And the request had been transmitted through you and Mr. 
Putnam since April 4th, 1973, right? 
MR. CONNORS: I object to that, 
I'm not sure that that is ight, no. 
But in any event, you finally got it to me iu November 
of ‘73, fen't that right? 
I can’t find when you first requested it. 
THE COURT: What are you talking 
about? 
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MR. VIGDOR: The renewal bond, Your 
Honor. 

THE COURT: You didn’t know then 
about the renewal bond? 

mR. OR: No, Your Honor, and I 
will testify to that in due course. 

THE COURT: You still thought there 
was coverage on the bond that had been issue 
in 1966? 

MR. VIGDOR: We thought that bond 
head been reneved in the same form, Your Ho 
And I will testify under oath to thet, and 
Mr. Dye may, too, if he is called. 

THE COURT: That doesn't make much 
difference, The question is you thought 
when you were Assignee for the benefit of 
the creditors there was one bond? 

MR. VIGDOR: That's correct, Your 
Honor, which had simply been renewed con- 
tinuously. 

THE COURT: You knew as a lawyer 
thet every bond has got ea number on it, 
didn't you? 
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VIGDOR: Yes, Yor Honor, 

COURT: The one that you had 

in 1966? 

VIGDOR: Yes, Your Honor. 

COURT: All right. 

VIGDOR: I also know that vhen | 
policies -- 

MR. CONNORS: J object to that, if | 

the Court please. 


MR. VIGDOR: I will testify. 


THE COURT: That doesn't make mch | 


difference, It isn't going to add to the 
case, 
DIRECT EXAMINATION CONTINUED 
BY MR. VIGDOR: 
Mr. Michener, Aetna denied this claim when? 
I don't know. 
You don't know the date of the denial? 
I don’t know the date of the denial. 
MR. VIGDOR: We will establish it 
with Mr. Putnem, 
I have nothing further at this 


moment for Mr. Michener. 
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THE COURT: We will recess until 


two o'clock. 


(A luncheon recess was taken at 


12:45 P.M.) 
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Rochester, New York 
Tuesday, July 8, 1975 


2:00 P.M, 


WILLIAM Aw. MICHENER, | 


resumed as a »itness, having previously been sworn, testified | 


further as f: Llows: 
DIRECT EXAMINATION CONTINUED 
BY MR. VIGDOR: 


are between coverages afforded in the original bond as 
contrasted with the coverages on the renewal bond? 


THE COURT: That is asking for an 


| 
| 
Q Mr. Michener, can you tell the Court what the differences | 
| 
| 
| 


interpretation of the bond. Thet is my job. 
MR. VIGDOR: All right, Your Honor. 
Can you tell me if the original bond contained a so-called; 


discovery clause? 


THE COURT: You've got the bond 


| 
| 
right there, haven't you? 
MR. VIGDOR: Yes, Your Honor, 


THE COURT: You don't have to ask 
hin. 


Q Is there anything comparable to Sections 11 and 12 in the 
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renewal: bond present in the original bond? 
MR. CONNORS: I object to this, 
Your Honor. The bond speaks for itself. 
THE COURT: I will sustain the ob- 
jection. If there is, you've got the bond 


and you can point it out to me. This witne 


can't add one iota to it. 

MR. VXGDOR: All right, Your Honor. 

Mey I point it ont to the Court 
at this time? 

THE COURT: Yea, sure, 

MR. VIGDOR: If Your Honox please, 
I ask ths Coure tc observe the fact there 
are no comparable, I believe, so-called 
diecovery provisions in the old bond as are 
alleged to exist in the new bond and that 
Sections 11 and 12 of the new bond have no 
comparable paragraphs in the old bond, and 
I point that out particularly with refere 
to the letter which has been admitted into 
evidence to the Paris Agency. 

THE COURT: It is so noted. 

MR. VIGDOR: I have ao fusther 
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questions. 

CROSS EXAMINATION 
BY MR. CONNORS: 

Q Mr. Michener, this morning Mr. Vigdor asked you about 
three so-called Questionnaire forms; one date 11-5-70 


am X correct? 


one deted January 7, 1972, and one dated February 22, * 


Yes, sir. 

Do I understand your testimony to be that the first two 
Questionnaires that we hed reference to, Exhibits 22 and 
23, related to the Paul Dean Company here in Rochester? 
Yes, sir. 

Ané thae the third Questionnaire was subaitted either in 
New York or Atlanta? 

Yes. 

Do the two Control Questionnaires that relate to the 
Rochester office of the Paul Dean Company, on each of 
those, do they indicate there was an outside auditer, 
Irv Metsger of J, K. Lasser & Company, and that he made 
audits on a monthly basis? 

Yes. 

And this was information that was submitted to you by the 
Paul Dean Company? 
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Yes. 

Mr. Michener, this morning you were asked about the fact 
thet you had some conversation with the Paris-Budlong- 
Eese Agency about the possibility of a claim being made? 
Yes. 

And your testimony was, I believe, this morning thet you 
said, "Write me a letter"? 

Yes. 


I show you Exhibit 26, the first page thereof. Is that 


date of April 9, 19737 

Yes. 

Does the letter indicate that a copy was sent to Justin 
Vigdor? 

Yes. 

Is the letter addressed to you at the Aetna Casualty & 
Surety Division? 

Yes. 


Does it state: "This is to inform you at this time that 


4 
' 


| 
| 
the lettér you received from Paris-Budlong-Esse under the | 


there may be a fidelity claim under Policy Ho. 45 F 1526 | 


BCA for the Paul R. Dean Company, Inc. This is to put 
Aetna Casualty & Surety on notice of the clain." 
Is that what {it says in there? 
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A Yes, 

THE COURT: You don't have to ask 
him, I think whet you are trying to do is 
point that out to me, 

MR. COMNORS: Right. 

THE COURT: But you can do that 
without asking him, because he has to Look 
at the letter end see what it says. 

And the letter is dated April 9, 19737 
Yes, sir, 
And it makes reference to that bond number? 


vee. 


TRE COURT: I don't know whether | 
that is in evidence, but I know it is going 
to be. 


MR. CONNORS: That's right. I 


will offer the letter in evidence, the first 


page. 

THE COURT: Is that pert of an 
Exhibie? 

MR. CONNORS: Mr. Vigdor merked 
the whole packet of papers as Exhibit P-26, | 

THE COURT: Let's get it all in. 
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Do you have any objection to all 
of it going in? 

MR. CONMORS: I have no objection, | 

THE COURT: Let's have it all in 
evidence now, Exhibit 26, that is. 

MR. COMMORS: Yes, Your Honor. 

THE COURT: It is received in 
evidence. 

(Plaintiff's Exhibiec 26 mazked in 


evidence.) | 


MR. COMMORS: ‘Thank you, Mr, Michener. 


MR. VIGDOR: I have no further 


questions. 

(Witness excused.) 

MR. VIGDOR: I don't believe I 
offered Exhibit 25, so I offer that and 
Exhibits 19 and 20. 

MR. CONNORS: Whet is Exhibie 257 

Mm. VIGDOR: Thet is that letter 
you checked a weinute ago. 

THE COURT: It is received. 

(Plaintiff's Exhibit 25 marked in 
evidence.) 
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MR. VIGDOR: Exhibits 19 and 20 


have not been marked in evidence, Your Honor, 


but I think you indicated there were part 
of the Complaint, and I deem it to be. 
Would you mark these for identifi- 
cation? 
(Plaintiff's Exhibits 27, 28 end 
29 marked for identification.) 
BERNARD J. PUTNAH, 


} 
' 


| 
} 
} 
| 
i 


| 


' 


called as « witness by the Plaintiff, being first duly sworn, | 


testified es follows: 
DIRECT EXAMIMATION 
BY MR. VIGDOR: 
| Q ie. Putnam, will you state your occupation, please? 
A Claime Supervisor with Aetne Casualty & Surety Company. 
Q Were you acting in that capacity in Rochester, New Yor‘, 
on and after April 3rd, 19737 
Yes. 
Did you work out of the same office as Mr, Michenex, the 
previous witness? 
Yes. 
There came a time, did there not, when you were apprised 
of a claim being made under the Dean Company fidelity bond 
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Yes. 
When was that, sir? 
I believe it was approximately -- 
THE COURT: Let's not leave this | 
to approzimetion. When you eay you "believe! 
it,” that means to me you don't know. | 


THE WITNESS: The llth of April. 


THE COURT: What wae the basis of | 


that, a letter? 
A letter, Your Honor. 

THE COURT: What is the letter? 
The letter was given to me by Mr. Michener. 

THE COURT: I venture to say that 
you've got it right there, haven't you, 
counsel? 

MR. VIGDOR: Yes. 

THE COURT: Then let's not grope 
for it. Offer it. Is thet pert of the 
sheet? Is it in evidence? 

Yee. 
Exhibit 26? 
Yes. 


THE COURT: All right. Don't ask 
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hie about it. Read it. It is in evidence, 
MR. VIGDOR: This is @ letter to 


«. Michener of your office from Mr. Paris, 


and it reads as follows: 
“Dear Bill: 
“This {s to inform you at this time: 

that there may be a fidelity claim under 

Policy No. 45 F 1526 BCA for the Paul Dean 

Company, Inc. This is to put Aetna Casualty 

& Surety on notice of the clain. : 
“If you have any further questions, | 

please contact me at your convenience." | 
Ie that the letter you were referring 
to, sir? 

Yee. 

Did you thereafter open a claim file? 

Yes, I did, 

I show you Exhibit 28 for identification and ask if that 

is your opening claim, file entry? 

Yes, it is. 

Was that prepared by you? 

This is typec by a processing and coding unit. 

Did you direct the entries on this form? 
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I did, 

In other words, they copied and typed what you wrote out 
in longhand, is that right? 

That's correct. | 
Isn't it a fect that at a previous deposition you heve al-| 
ready identified this to be exectly the same as the one | 


that you «- 


| 
| 
j 
i 
| 
i 


TRE COURT: No matter whether he 
did or not, it is in evidence here, 

MR. VIGDOR: Okay. 
Mr. Putnam, whet vas the date that this ves prepared, can | 
you tell us? : 
Yes, It was prepared on 4-12-73, 
That is the date after the day that you went there, {s the. 
date of claim, is that right? | 
That would be correct. 
Now this form shows, does it not, the effective date of 
the policy es 10-15-71, is that right? 
That's correct. 
And what date does it show as the “Expiration Date" of 
that policy? 
Ie doesn't show, 


Wheat is the entry in the "Expiration Dete” box? 
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That would be the premium date. 
What is the box called? 

It says "Expiration Dete," 

Whet is the entry in thet date? 
Well, it 18 written in, "10-15-74," 
Which part of {t is written in? 
The "15," 

Is the "10" typed in? 

Yes. 

Is the "74" typed in? 

Yes, it is, 

Who wrote in the "15" {f you know? 


I don't know. 


| A 
1 Q 
e 
| Q 
A 
1 Q 
| A 
Q 
A 
.¢) 
| A 
Q 
A 
Q 


Is there anything on thie claim form that indicated as of 
the 12th of April, ‘73, when you prepared it, the policy 
had terminated? 

iy this? 

Yes, on thet? 

Mo. | 
Did you at the time you prepared this form believe that th 


| 
policy had terminated? 


I felt it hed, yes. 


Did you communicate the fact that you believed it had to 
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Just my own feeling -- no, I didn't, | 


Did you tell Mr. Michener that you thought it had terminated? 


| 
| 
| 


Did you tell Mr. Paris that you thought it hed terminated? 
THE COURT: You don't write your 
feelings about these policies in your notes, 


' 


do you? 

THE COURT: When you do something 
about the policy, is thet when you meke a 
note of it, isn't it? 

Yes, 

You made no note about it having terminated on your claim | 

fors? 

No, 

And you told nobody about your feelings that you thought 

it had terminated? 

Ie is not really -- 

TRE CUM“T:; It would be a funny 

file if he would write in that file whet he 
felt about the policy. | 


MR. VIGOOR: But he wrote the "Ex- 
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piration Date" as of October, ‘74, That is : 
the point. | 
THE COURT: He said {t wasn't the 
expiration date. He said it was the facies 
date. But no matter what he said, you have | 
got it right in front of you there. | 


MR. VIGDOR: I do, Your Honor. 


I show you what has been marked Plaintiff's Exhibit 27 for. 


identification and ask you if you recognize this Exhibit? 
I recognize it from a Claims Manual. It belongs to the 
Aetna Casualty & Surety Company. 
Are those excerpts from your own Claims Manuel? 
Are they? They appear to be. 
Did you bring your own Claims Manual with you today? 
I did not. 
Are they from the Claims Manual that you made available 
to me upon demand? 
They are. 
mm. vicporn:" 1 offer this in evi- 
dence as Exhibit 27. 
MR. COMMORS: May I look at it. 
Is thet the stuff that I gave you? 
MR. VIGDOR: That is the stuff you : 
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geve me, 
(Plaintiff's Exhibit 27 handed to 
Mr. Connors.) 


a 


MR. CONNORS: I object on the gro 


that it is irrelevant. 


THE COURT: If that is the only ob- 
jection, I will receive it. I want to know 
all there is to know sbout the case. This 
“Ls a little different, trying a case before 
a Court than before a ‘one: In deciding th 
case, if I consider this irrelevant, I won' 
consider it in deciding the case. There is 
no danger in letting evidence in, “here is 


greater danger in excluding it. 


| 
| 
| 
| 


MR, VIGDOR: I will read briefly, 
Your Honor, from Page A-6-1 of the Claim 
Manual, Exhibit 27: | 

“The Committee believes that omen 
who has, or thinks he has, a claim against | 
the company is entitled at ail times to | 
| 


courteous, fair and just treatment from the 
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representatives of that company. A claimant, 
is entitled to an investigation of his sein: 
and a reasonable prompt statement of the | 
company’s position with reference to it." 

Reading from Page B-l-1: 

"Do not take any technical or un- 
reasonable position on questions of coverage, 
Give carzf:1 consideration to coverage aeete | 
tions for either a denial or for the possi- 
bility of our underwritera securing additional 
premiums." 

Page B-6-1 reads as follows: 

“Delayed notice occurs if, and 
only, if the insured or his representatives | 
has knowledge of an accident or loss long 
prior to his reporting same to us." 

Fage E-3-3 under the heading of 
"Fidelity Bond (lsims” reads as follows: 

“Letters of Acknowledgment. 

"ALL nocices of claims based upon 


employee dishonesty should be promptly 


acknowledged in writing. The following, as | 


a@ general format only, is suggested: 
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And then a form letter follows in 


your Claim Manuel. 


DIRECT EXAMINATION CONTINUED 


BY MR. VIGDOR: 


Q 


Were you familiar with this Underwriting, Manual on and 

peior to April 9, 1973, sir? 

Yee. 

I beg your parden -- the Claim Marmal? 

Yes. 

Now when you received Mr. Paris’ letter of April 9th, 1973 

and you opened up your claim file, Exhibie 28 fox ‘denti- 

fication, did you promptly acknowledge thet in writing? 
THE COURT: Counsel, if he didn't, 


ie doesn't anke the slightest bie of differ- 


ence because it was a claim anywy. 

MR. YIGDOR: I know, Your Honor. ! 

THE COURT: And it wae entitled to | 
be read ae a claia. 

MR. VIGDOR: I know, Your Honor, 
but we have pleaded « cause of action for | 
punitive damages for deliberate impediments | 
for unconscionable business conduct, and I | 


belie: we ere entitled to establish the 
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conduct of Aetna in this case. 

THE COURT: All right. fer the 
moment I forgot you were asking for punish- 
ment damages. 

MR. VIGDOR: I'm sorry. 

THE COURT: That is exectly what 
it means “punitive.” Thet means "punish- 
" 


ment. 


I understand, Your 


THE WITNESS: I wrote to you on 
April 19, 1973. ‘That wee the first response 
to my letter -- 
THE COURT: What wes the date of 
the letter? 
April 19, 1973, Your Honor. 
THE COURT: What wae the date of 
the reply? 
The date of the letter was the 9th of April, Mr. Paris, 
and your reply was April what? 
April 19, 1973. 
THE COURT: And I take it you are 


claiming thet is an unreasonable delay? 
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MR. VIGDOR: No, Your Honor, I'm 
not, but I'm tracing a course of conduct 
here. 

Between the time of your reply to me of the 19th of April, 
did Aetna receive a communication from Mr. Paris’ office 
requesting that I be added as an additional insured to 
the policy? 


I don’t know. 


I show you Exhibit 26, which was marked at your own exami | 


nation @ year ago -- 
THE COURT: You don’t have to ask 
him, It is in evidence, 
I show you this memo, dated April Lith, ‘73, (Reading): 
"Effective 4-4-73, please edd the following additional 
Insured to the captioned policy: 
“Justin L. Vigdor, as Assignee for Benefit of 
Creditors.” 
Ite is in evidence. 
THE COURT: What is “* you are 
asking hin? 
MR. VIGDOR: I'm esking him if 
Aetna received that. 


THE COURT: No matter whether they 
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did or not, it is in evidence. That is the 
equivalent of them getting it. 
MR. VIGDOR: All right. I withdraw 
the question. 
Also in evidence is a letter from me dated April 16th, 1973, 
to Mr. Paris in which I transmitted a copy of a letter 
that I had received as Assignee from the firm of Nixon, 
Hargrave, Devans & Doyle, which firm demanded that I, as 
Assignee, assert claims under all existing policies of the 
Dean Company, and I sent a copy of that to Mr. Paris with 
the request that he take all of the foregoing actions as 
ig necessary. 
When did you first see a copy of that letter, Mr. 
Putnam? 
I have a copy in my file. 
So that was transmitted to you by Mr. Paris? 
Yes, it was. 
And you had that before you wrote me on the 19th of April?’ 
I don't have a date stamp, so therefore I can't say when 
I received it. 
In any event, it was dated April iéth? 


Mine is dated April 12th. 


The letter from Nixon is April 12th and the letrer from 
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Paris is April 16th. 

Wow, Mr, Putnam, you wrote me this letter on April 
19th in response to the first communication that you re- 
ceived, dated April 9th and received on April llth, and 
enclosed a Notice of Discovery form, so-called, is that 
correct? 

That's correct. 
And that is thie letter to me of April 19, 1973? 
That's correct. 


How in this letter, of course, you didn't tell me chet 


| 


| 


| 
| 
| 
i 
i 


{ 
Aetna claims there was no coverage and that the bond termi+ 


nated, did you? 
Ho, I didn't. 


{ 
{ 
iy 
| 


And had you, up to this time, told Mr. Paris that, or eny-| 


one else that? 

I don't believe it was a fact at that time. 

Doesn't Aetns now claim the bond terminated iumediate ly 
upon «- 

THE COURT: The policy would show 
that {f it was autowstic., If it was auto- 
matic, it required no action on anybody's 
pert. 

MR. VIGDOR: Right. 
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Now did you receive that discovery bond from me? 
Yes, I did. 
As a matter of fact, I sent it be-k the same day I got it, 
didn't 17 
I can't answer thet. 
THE COURT: Yo) are not talking 
about a "discovery bond"? 
MR. VIGDOR: I beg your pardon. 
Notice of Discovery. 
My letter back to you is dated the same day, isn't it, 
April 27th, ‘737 
Yes. 
And you received it on Msy 2nd, ‘73, by your own stamp? 
That's correct. 
And it has a discovery form filled in, does it not? 
Ie does. 
Now on the same day Mr. Michener wrote a letter that he 


has testified to earlier, to Mr. Paris, calling Mr. Paris’: 


attention to Section 11, “Termination or Cancellation" of 


the bond. And he said, "Ko doubt you wish to discuss this: 
with Mr, Vigdor," doesn't it? 
That is what it says. 


H 


You were aware of that letter at that time, weren't you? 
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Immediately on the 27th I don't know if I was or not. 
Were you ewere of it within a day of it? 


I don't know when I was first made aware of the letter. 


In sending me the Notice of Discovery on the 19th, were you 


acting puresvant to instructions from your Home Office? 
Yes, I was, 
Do you have a copy of those instructions with you today? 
(No response.) 
Are you perusing the same file thet you hed at your oral 
deposition? 
Yee, I did, 
Has that file been purged or altered in any fashion? 
No, 
THE COURT: You can look any place 
you want to. You are not restricted to that, 
TBE WITNESS: I was acting on in- 
structions that I received on 5-873 from 


my Home Office, Bond Clzim Department. 


i 


I asked you whether you were acting under instructions 


i 
when you sent me on April 19th a Notice of Discovery fora? | 


I'm sorry. 
So these instructions came after that, is that correct? 


Yes, they did, 
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Can you now tell us when you first learned of Mr. Michener's 
letter of April 27th to Paris, telling him to discuss the | 
termination and cancellation with Vigdor? 
I cannot tell you when I got it. I have a copy of it. I 
don't have a date stamp. 
THE COURT: I presume the copy is 
dated, is it? 
Yes. It is the seme copy he has here, Your Honor. 
THE COURT: What is the question? 
I think the confusion mostly results when 
the witness doesn't exactly know what the 
question is, 
MR. VIGDOR: I'm sorry, Your Honor. 
I will pass that for the moment. 


Mr, Putnam, when you got my Notice of Discovery with ay 


letter dated April 27th, which you received on May 2nd, 


what did you do with it? 

{ forwarded it to my Home Office ,Bond Claim Department. 
Did you ever communicate with me, telling me that Hr. 
Michener had told Mr. Paris to have a discussion about a 
cancellation of the bond? 


Would rou repeat thee? 


(Last question read.) 
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: THE WITNESS: 1 don't believe that | 
I discussed it with you. 
When you sent it to the Home Office, what is the next 
communication you received from anyone with respect to 
this bond? 
The one that I had out just a minute ego. It is this one 


(indicating). 


(Plaintiff's Exhibit 36 xarked for | 


identification.) 
MR. VIGDOR: Do you have any objec-. 
tion, Mr. Connors? , 
MR, CONNORS: Ko. 
(Plaintiff's Exhibit 30 marked in 
evidence.) 
They suggested you write me « letter, and it reads: 
“Suggest you write attovrey Vigdor as follows: 
We acknowledge receipt of your letter of April 27th with 
discovery form enciosure, Among other things, we call 
your attention to the coverage period, exclusions, and 
perticularly, Sections 11 and 12 of the bond. Consider- 
ing thet our inforwation is extremely limited, we will 
make no final determination until all available and 


relevant information has been received and considored. 
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Please be edvised that our attention to this mstter is 
not to he construed ec a waiver of any of the terms and 
conditions of the bond. 
"Very truly yours." 
Is thet right? 
That's right. 
That is what they told you to write me, right? 
Right. 
And what did you do? 
Z wote you. 
When did you write me, then? 
May 10, 1973, 
And you used exactly the words thet they told you to write 
me in, didn't you? 
I believe I did. 
So between my sending you the Notice of Discovery, you 
communicated with your Home Office, and you got these in- : 
structions and you sent me this letter? 
Correct. 
Were you aware that on May 4th, 1973, during this period | 


of time end after the 27th of April, '73, when Mr. Michener 


first called Mr. Paris’ attention to Sections 11 and 12 - 


the bond, a thirty-day pericd had allegedly expired within, 
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which to request an opportunity for a Rece ver or a Trustee 
in Bankruptcy or an Assignee to request an additional 
discovery period? 

Was I aware of that? 

That's right. 

Mo. The thirty days that elapsed I would not say that 
wes, 

You knew that the assignment occurred on April 4th, '° 5, 
did you not? 

fes, 

And did you know that the bond, that the renews! bond, 
called, had a so-called thirty-day discovery provision 
it? 

Did I know? 

Did you know? 

I cead the bond and found it. 

When did you find it? 

I believe it was pointed out to me on 5-14-73. 

It was pointed out to you after the l4th of May, ‘73, is 
thet right? 


Ite appears that way. 


Ie that a memo that you are reading from your Home Office? 


Yes, 
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Lo at the time in May of '73, in early May, after Mr. 
Paris’ lerrer and after Mr. Dye’s phone call and after 
my phone calle and after -- 

THE COURT: You are complicating 

the question. 

MR. VIGDOR: All right, Your Honor. 
No one in your office in Rochester was aware of that pro- 
viston, is that your testimony? 
I don't know. 
Or is it thet you didn't know about it, is that right? 
That is all I can testify to. 
Mr. Michener knew about it on the 27th, judging from his 
letter from Mr. Paris, isn't that so? 
Of what month? 
Of April. Here is his letter, Mr. Putnam (indicating). 
Yes, he was. 


THE COURT: It is superfluous to 


ask this question of that witness if he knew 


{t or =- 

MR. VIGDOR: ‘The letter speaks for | 
itself. 

THE COURT: I know it does. Why 


do you speak of it? 


> £2 > B&B * 2&2 2 BD 
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MR. VIGDOR: I'm sorry, Your Honor. 
You end Mr. Michenct shared the seme office, didn't you? 
No, 
Well, adjoining offices? 
No. 
How far are your desks, in terms of feet, Mr. Putnam? 
In terms of feet? 
Yes, the length of this courtroom? 
Probab Ly. 
THE CORT: Well, the Bankruptcy 
office ien't far from here, but I'm sure I 
don't know what goes on in that office very 
intimately. Georgraphy doesn't make auch 
difference. 
This claim was in the newspapers daily at this point, was | 
it not? 


Yes. 


Did he ever mention to you that he hed written Paris that | 


the bond allegedly had terminated? 

We discussed that. I don’t recall the date, Mr. Vigdor. 
Did you discuss it before hearing about it from Mr. Baker 
on May Uth? 


I don't recall the date that we did discuss it. 
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You may have? 


pe) 


A TI couldn't rule tt out, 

Q And you certainly didn't tell me about it when you wrote 
me and sent me the Notice of Discovery on May 10th? That 
is clear, isn't it? 

A That is clear. 

You sent me the Notice of Discovery on April 9th? 


Yes. 


ao > 


Then when you wrote we on May 10th and you used exactly 

the language that M. Baker told you to use, you referred : 
to Se *‘ons 11 and 12 of the bond, right? 7 
That's correct. 
They referred to the renewal bond, as we have designated 
it in this action, didn't they? 
Yes, 
In fact, there are no Sections 11 and 12 in the original 
bond, are there? 


i THE COURT: That is a superfluous 


question, because whatever he says about it,, 
it can't change it, and you've got the bond 


in front of you, 


| MR. VIGDOR: I ask the Court to take 
( ‘ 


judicial notice of that fact. 
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THE COURT: I am not taking judicial 
notice. I¢ is in evidence. That is differ-. 
ent than "judicial notice." I look at the 
evidence before me. 

Judicial notice is what you are 
supposed to know because you are a judge. 

MR. VIGDOR: I'm sorry, Your Honor. 
I know I am wrong on that. 

Mr. Putnam, Mr. Baker wrote you on the 14th of May, '73, 
and this is in anawer to a commmication to him, is that 
correct? 

That's correct. 

And he is at the Home Office of Aetna, isn't he? 

Yes, he fe. 

MR. VIGDOR: And this Exhibit coe 
and I am going to read it in part: 

“The bond applies with respect to 


covered loss sustained by the insured at any’ 


time, but discovered during the bond period., 


“Under Section 11 of the bond, it 
shall be deemed terminated or cancelled 
as an entirety immediately upon the taking 


over of the insured by a Receiver or other 
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liquidator or by State or Federal officials, 

"We understand that Justin L, Vigdor 
was appointed Assignee for the Benefit of 
Creditors on April 4, 1973, 


"The bond terminated April 4, 1973, 


\ 

"So fer, there is no evidence, re- 
port or notice, that the insured or any 
officer not in collusion had knowledge of 
information that Dean had cowmitted any 
fraudulent or dishonest acts in the service 
of the insured or otherwise. The time for 

the insured to discover loses expired at the 
| termination of the discovery bond. 
| 


“Under Section 12 of the bond, when 


the bond was terminated by reason of the 

taking over of the insured by the Assignee, : 

i for the benefit of creditors, the Assignee ie 
had, within thircy days, the right to give 

| Aetna,us underwriter, notice that he desired, 

| under the bond an additional period of \ 
! 


twelve months, within which to discover loss. 


sustained by the insured prior to the effec-, 


| 
! tive date of such termination and shell pay | 
| i 
| 


——— 


ee 
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an additional premium therefor. 

"At this point, the thirty days 
have expired, and the Assignee has not re- 
quested an additional period, nor has he 
peid an additional premium therefor." 

Now, incidentally, Mr, Putnem, dur ing 
the thirty days you did receive the request | 
from the Paris Agency to add Vigdor as an | 
additional insured? 

Yes, 

The company did? 

Yes, ; 

Te ie in your file? 

A copy of it is. 

Yes, and the letter in which Paris was told to take all 
necessary action, you read those words in the letter to 
Paris? 

Yes, 

And you read those worde in the letter from Nixon, Hargrave, 
"eo take all necessary action"? | 
The letter from Nixon, I believe, is to you, 

Yes, but you had a copy of it? 

Yes, right. 
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And that was the import of it, waan’t {t? 
That's correct. 
But the necessary action wasn't taken by anyone at Aetna, 
was it? 
I think it was. 
Well, was anyone advised before Mey 4th to obtain a dis- 
covery period? 
I don't believe that that wes invoked. 
By the Assignee? 
No, I don't believe that it was raised as a defense, that 
it wasn't asked for. I'm not sure. 
Now Mr. Putnam, continuing on with Mr. Beker's directions 
to you, and now I will read it: 

“The fact is that the Assignee did not keep the dis- 
covery bond alive, 

“Loss discovered by the Assignee in the absence of 
his compliance with the terme of the bond, request for 
extension, and payment of premium, is not covered, 


“As the claim stands from a claim viewpoint, since 


loss was not discovered by the insured during the bond 


period, we have no alternative but to decline coverage 
for logs discovered by the Assignee, since any discovery | 


by the Assignee has to be subsequent to termination, 
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“It appears to me that Vigdor came pretty close to 
requesting the required extension. 

“He furnished the agent with a demand letter from 
Lincoln Bank attorneys that he fully comply with any and 
ell terms and conditions of the bond and requested the 
Aetna agent, on hie behalf as Assignee, to take action as | 
necessary to comply with the demend, 

"In lieu of complying with Section 12, the agent made. 
the request that Vigdor be added se an additional insured 
and was advised by Mr. Michener that this could not be 
accomplished, since coverage ceased April 4, 1973. 

“It is possible that Vigdor will claim that his re- 
quest to the agent of April 16 amounted to compliance 


the 
with Section 12 and that he will pay/premium when billed 


| 
} 


es 


by the agent." 


Incidentally, at this time we had a credit balance 


with the Aetna? 

No. 

Bo you know that subsequently we received a refund for 
unearned premium on the so-cailed original bond? 

Under that the premium was returned. 

Now with reference to the Lincoln Bank and Attorney Burns’ 


letter ~«- 
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THE COURT: You say it was returned? 
There was correspondence that I saw -- 

THE COURT: I'm not talking about 
the correspondence, I'm talking about 
whether the premium was returned and kept. 

Do I know that it was returned and kept? No, I don't. 

THE COURT: In the absence of proof, 
I will ageume when it was returned, it didn't 
get back to the company again? 

Ite would not come to me, Your Honor. 

THE COURT: I understand that. 

MR. VIGDOR: (Reading): 

"With reference to the Lincoln Bank 
and Attorney Burns’ letter of April 12th, 1973, 
the Aetna bond does not apply to dishoneet 
acts of an insured," 

And then {¢ goes on to discuss some 
other facts. Then he cays: 

"If possible, please identify the 


officers and directors and the principal 


stockholders. Hopefully, this is a one-man 


corporetion and the acts of Dean would be 


the acts of the insured, 
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“Vigdor has claimed loss of $250,000 
through the dishonesty of Paul Dean,” ) 
That fe what he said, right? 
Yes. 
Now what was the next thing that you did, Mr. Putnam, 
when you received Mr. Baker's instructions of May 14th? 
(Mo response. ) 
Maybe I can help you. 
You sent him a copy of a clipping from the Daily 
Record, didn't you? 
IT know I sent it, but I'm not sure of the exact date. I 
could find it. 
That clipping said that the company was petitioned into 
involuntary bankruptcy? 
I sent the clipping on May 11th. 
THE COURT: What is the date of the! 
publication? 
T em not suxe, Your Hono~. | 
In any event, you got another memo from your Home Office, | 
didn’t ;92u, on May LSth, ‘737 


THE COURT: You have got it. Show 


—————————— 


it to him, 


(Memo handed to the witness.) 


| 
| 
| 


Se ee 
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That memo was also from Mr. Baker, and it reads: "Thanks 
for the informetion that on April 27, 1973, creditors 
petitioned Paul R. Dean & Company into involuntary bank- 
ruptcy and that the Petition was filed on April 30, 1973. 
Burns, Suter & Doyle are listed as attorneys for the 
creditors. Previously, Paul R. Dean & Company, Inc., de- 
clared insolvency, and on April 4th, 1973, Justin Vigdor 
was appointed Assignee for the Benefit of Creditors. This 
is a State proceeding, and presently, the insured is under 
Federal Bankruptcy proceedings. With reference to ny 
T.0.C, --" 

And "1.0.C.", does thet mean inter-office correspond- 
ence? 
Yes, 
Inter-office correspondence of May 14th, '73? That is the 
day before, correct? 
Right, correct. 
(Reading): “With referance to my I.0.C. of 5-14-73, sug- 
gest you do nothing bute sit tight and await developments, | 
In the near future, under Section 2 (U. S. Code 11), the 
Court will require Vigdor to deliver property in his pos~ 


session, or under his control, to the Receiver or Trustee | 


A 
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appointed under the Bankruptcy Act, It remains to be 
seen whether or not such Receiver or Trustee will seek 
an extension under Section 12 of the bond, or will claim 
loss through employee dishonesty. 

"Will look forward to further advice." 


What did you do after you got that memo? 


THE COURT: It told him to do nothin. 
MR. VIGDOR: I think that's right. | 

I think that {fs what I mean, 
In point of fact, you did nothing 


from that point forward, Mr. Putnen? 


Uneil what time? 


Q Well, you did nothing, bue you received -- 


Q 


THE COURT: I am sure that wasn't 
the end of the case. 

MR. VIGDOR: No, it wasn't. 

THE COURT: I sm sure thet is not 
what you mean by your question. 

MR. VIGDOR: No. That is correct, 
Your Honor, 

TRE WITNESS: I sent a copy of the, 


newspaper clipping. 


! 


In any event, you didn't communicate with me until I come | 


, 
; 
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municated with you next, did you? 


That's correct. 


A 
Q_ And finally, on June 14th, and this was a month later -- f 


THE COURT: Probably after the 


Trustee had been appointed. 


MR. VIGDOR: That's correct, Your 


Honor. Well, we were going to appear in 


Federal Court for the appointment of the 


Trustee. 


THE COURT: You were in Federal 


| Court from the time the involuntary petition 


| was filed? 


MR. VIGDOR: 


Yes, Your Honor, but 


we had a hearing on schedule. 


And I wrote you a letter on June 


i 14th, and it reade as follows: 


“Dear Mr. Putnam: 


“In your letter of May 10, 1973, 


fh you indicated that you were making an inves- 


| tigation regarding our claim under the 
1 


Paul R. Dean & Company fidelity bond. 
| “This metter will be discussed in 


Federal Court next Tuesday, and I would like 


324 
Excerpts of Trial Transcript, 
Bernard J. Putnam for Plaintiff, Direct by Mr. Vigdor. 


to know, if possible, the results of this 
investigation before that time,” 
You received that letter, didn't 
you? 
Yes, 
And you knew that I was going to file that final account 
which Mr. Connors has marked Defendant's Exhibit 1 for 
identification << 


1 


THE COURT: I suppose you mean the | 
Receiver's account? 

MR. VIGDOR: The Assignee's final 
account, Your Honor, 

THE COURT: The Assignee's report 
to the Receiver? 

MR. ViGDOR: Yes, Your Honor, and 
the Recefver's report to the Court. And I 
WAS oo 

THE COURT: Are you talking about 
one or the other or both of them? | 

MR, VIGDOR: They were combined ia 
Exhibie 1. ! 

THE COURT: All right. ‘Then you 
are talking about two reports? 
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WR, VIGDOR: No. It is one report, 
Your Honor. 

THE COURT: It isn't one report. 

Ite couldn't be one report. They are in two : 
separate capacities, 

MR. VIGDOR: Yes, Your Honor. 

THE COURT: It might have been in 
the same book, 

MR, VIGDOR: That is what I mean, 
and one was filed in the Monroe County Court= 
house and one was filed here, Your Honor. 

THE COURT: As a matter of fact, 
there were two proceedings. There certainly 
couldn't be one report. 

MR. VIGDOR: No. I'm sorry. I beg 
your pardon. 

Q Now did you then commnicate with me after my letter of 
the 10th? 
A The 10th? Which letter is the 10th? 

MR, VIGDOR: That is the one I read 
you @ moment ago, 

THE COURT: Show him the letter 


right now, 


Oo FF» ff 


eo > & > 
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THE WITNESS: I can't read the date 
on mine, That is ali. | 
There was no communication with me beck in May 10th to | 
my letter of June 10th, right? | 
I did not have any reason to. | 
No reason to communicate with me? 
Wo, 
Then when you got my letter of June 10th end I told you I 
wes going t° be in court on June 12th, you still had no 
reason to communicate with me, is thet right? 
I did not respond to this letter. | 
You did not respond to it? | 
Ho, 
You were sitting tight at this time, is that right? 
THE COURT: If not responding meens 
“sitting tight,” that ie exactly what he was! 
doing. | 
And I finally wrote you another letter, did I not, and -- | 
THE COURT: He was working for | 
Aetna, not for you. | 
MR, VIGDOR: I understand, Your | 
Honor, That is why we are suing for punitive 


4 


damages here. 


| 
{ 
' 
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THE COURT: You wean because he 
was working for Aetna, you are suing for 
punitive damages? 

MR. VIGDOR: No, Your Honor, be- 
cause we believe under the authorities, the 
conduct of Aetna in this case has been on- 
conscionable, and I think that the cas: 
that we have cited and the facts, as they 
will develop, will support that. 

Did you have during this « :xriod of time a secretary named 
Mes. Creighton? 

No, 

What was her name? 

I don't recall my unit girl's name at that point, 

Did you receive telephone messages -- 

THE COURT: Just a moment. Don't 
leave it at that. 

Do you have « private secretary? 

No, sir, I don't, 


THE COURT: That is what he ts re-. 


ferring to. 
THE WITNESS: I do not have a pric 


vate secretary by the name of Creighton. 


* 
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THE COURT: You have a pool of 
Stenographers that work for you? | 
A I have a unit processor, That is what we call her. She | 
does answer the phone, : 
THE COURT: When you want a secre- | 
tary, you push a button and somebody comes | 
in? 
She sits right in front of me, air. 
You told me her name once before. What was her name? 
THE COURT: You first asked him 
whose secretary it was, and he hasn't got 
any, 0 he couldn't very well give you her | 


name, 


THE WITNESS: I believe it is 


Comenale, 
THE COURT: Did he give the name 


before? 


MR. VIGDOR: I'm looking for the | 


last section of the testimony, Your Honor, 


at this examination, | 
THE COURT: Did he give you the i 


name before of this girl that did the typing? 


A I don't recall, 


| 
| 
| 
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THE COURT: I am not asking you ao 
I am asking Mr. Vigdor. 

MR. VIGDOR: I have the name, Your 
Honor, I'm tcying to find it, 

THE COURT: You must have gotten 
it from somebody, then. 

MR. VIGDOR: I did get it from ee 
body, Your Honor, 


THE COURT: Did you get it from 


MR. VIGDOR: I think I got it from. 
the lady herself. 

THE COURT: She worked for Aetna, 
didn't she? 

MR. VIGDOR: She did, 

THE COURT: She was fair with you. 


She gsve you her name, 


MR. VIGDOR: Yes, Your Honor, she 
did. She gave me her name. She gave it 
to me, and I wrote it down that it was Mra. | 
Creighton, 


THE WITNESS: TI had a girl by the 


name of Ellen Creighton working as a Claims ; 
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Representative, but not as a secretary, 

MR. VIGDOR: Okay. Thank you, Mr. 
Putnam. I'm sorry, I identified her ace 
rectly. | 
Did she tell you that I was calling about every day buted 
this period of time? 
No, she did not. 

THE COURT: Raising your voice 
doesn't impress me one iota, That goes big 
with the jury but not with me, 

MR, VIGDOR: I'm sorry, Your Honor , 


In any event, Mr. Putnam, I wrote you another letter dated 


July 19th, did I not, and I asked you why we had not heard 


from you since wy letter of June 4th and whether or not 
there was anything that your company was lacking in order | 
to settle the claim, 

(Reading): 

"You indicated to me that you did not know what more,| 
if anything, was needed and would take the matter up with 
your Home Office, I advised you that I was acting as 
coecounsel to Mr. Carges, the Court-appointed Trustee, 
and that we have been ready and willing to furnish any 


additional informstion that you might require in order to 
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effect a prompt and expeditious settlement of this claim 
without the necessity of an action on the bond. 

“I look forward to hearing from you or your Home 
Office as soon as possible." 

That is July 19th and received by you July 20th, 
right? 
Right. 
When did you next get in touch with me? 
I wrote you on July 20th. 
And what did you tell me on July 20th? 

THE COURT: You've got it right 
in front of you. 

MR. VIGDOR: (Reading): 

"In your telephone call of July 
18th, 1973, you intimated we should be re- 
sponding to a claim previously filed. There 
seems to be a misunderstanding. In response 
to your letter of April 27th, 1973, we indi- 
cated in our letter of May 1Cth, 1973, the 
possible application of certain conditions 


and exclusions of the bond and that we would 


not make a final determination until neces- 


sary information had been received. 
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"You will realize thet the "Notice | 
of Discovery of Loss’ form ts not a Proof 
of Loss and that a formal statement of claim 
t8 necessary in accordance with the condit tons 
of the bond. | 

"In direct response to your question 
of what is required, we must agein refer you 
to the conditions of the bond. For your cone 
venience, we enclose a Proof of Loss form, : 
which you may subait, or alternatively, you 
may submit such other appropriate summary | 
as you wish." 

And you pointed out again Sections | 
ll and 12 -- 

MR. CONNORS: If you are going to 
read it, read it all. 

MR. VIGDOR: All right. (Reading): 


} 
"You will understand that our 


furnishing a Proof of Loss form and any 
attention or investigation by us necessarily 
is without prejudice to anyone's rights and | 


is not in any way to be a waiver of any of 


the terms and conditions of the bond. And, 
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and avoid any misunderstanding, we must 


again direct your attention to the terms 


and conditions of the bond, and par ticuler ly 


to the coverage period, Exclusions, end 
Sect ion 11 and 12 -- all as pointed out in | 
our letter to you of May 10th, 1973." 
Right? 
Right. 
Was that letter written for you by the Home Office? 
Yes, 
Did they, in directing you to write that letter to me, 
give you any other directions or instructions? 
I don't believe so. 
May I see the directions that walk received? 
I don't see where I have a 1.0.C., inter-office communica 


tion, 


In any event, after your letter of July 20th, I wrote Mr 


o | 
Paris on July 23rd, stating: i 
“Dear Peter: 
"I am enclosing copies of my entire file of corres- 
pondence with Mr. Putnam concerning the Aetna Fidelity 
Bond claim. 


"Anything you can do to specifically find out whet 
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they want to know to speed the claim would be greatly 
eppreciated. 

“Also, could you please arrange to get the Receiver 
bond refund. 

“Thank you very much for your assistance." 

And you got a copy, or Aetna did, of that letter, 
did they not? 
I don't belisve that I have « copy of that letter. 
Do you know if Mr, Michener got a copy of that letter? 
I can't speak for Mr. Michener. 
Did you ever get in touch with me in the interim after 
that? 
(Mo response.) 
Before my letter of July 27th? 
Kot prior to my other correspondence. 
On July 27th, I wrote you and said: 

"T regret that I am, to some extent, still confused | 


by our recent correspondence by your vague reference as 


to what is needed to process the claim in the above matter. 


‘*tindex the circumstances, I formally accord to you, 
ox any other representative, to meet with the Trustee in 
Bankruptcy, the independent account ing firm for the 


Trustee and myself, at any time at your convenience, in 
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order to review the books end records of the Dean Company , 
which completely show the covered lose in excess of the 


policy. | 


“Will you kindly let me know when you would like to 


meet." 
And you received that on the 30th, by your owm stamp, 
didn't you? 
Right. 
Isn't it by certified meil? 
Yes. 
Then what did you do? 
You and I <-- 
Wait a minute -- didn't you communicate with the Home 
Office? 
Yes. I would assume thet I would have accepted a copy 
of the letter. 
Where is your I.0.C, with the Home Office? 
I bave a reply -- I called the Home Office on the tele- 
phone in response to your letter. 
MR. VIGDOR: May we have the 
reply? 
(Letter handed to Mr, Vigdor.) 
MR. VIGDOR: Would you mark this 
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for identification? 


(Plaintiff's Exhibie 31 marked for | 


identification.) 

THE COURT: What is P-31? I want 
somebody to tell me, either you er the wit- 
ness, 

Is that the response you received? 
P=31 ia dated August 3, 1973, and 1s an inter-office 
coumunication from my Home Office to me. 

THE COURT: What is the date of 
that? 

August 3rd, 1973, 

THE COURT: All right. 

When you told them about my letter requesting a meeting 
by certified mail, they wrote you back the following: 

"Dear Bernie: 

“This is to confirm our telephone conversation of 
August 1, 1973. 

“We suggested that you meet with Vigdor and Carges 
in order to obtain particulars and full informat fon. 
So far, our information is limited to the declaration 
by Vigdor that ‘funds of the company and funds of the 


customer were misappropriated and diverted over a per Lod 
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of time,’ 

"Who, how, when, where, discover each act alleged 
dishonest, resulting in loss to the insured, You are 
awere that the bond docs not cover loss through the dis- 
honesty of the insured. It does not cover trading losses, 
whether dishonest or not, Was Dean the principal stock- 
holder? Did Dean own Paul R. Dean & Company, inc.? 

"In addition to the above, we refer to the memo of 
4-11-73 from Paris-Budlong-Ease, Inc. ‘Effective 4-4-73, 
please add the following additional insured to the above- 
captioned policy, Justin L. Vigdor as Assignee of Credi- 
tore’ executed, Mre. J. Frankunes, 

"We have a copy of Vigdor’s letter to Peter Faris 
of 4-16-73 and a copy of Mr. Michener's letter to the 
‘agent of April 27, 1973. Did the agent discuss the matter 
with Vigdor? What conclusion wes reached? Did Vigdor 
make further request? Did he review the bond? Was 
additional premium mentioned? Exactly how wes the matter . 
left with Vigdor? 

“Is it possible that the insured (an officer not in 
collusion) learned of any dishonest or fraudulent act on 


the part of Dean prior to the date of when Vigdor took 


over the company? By this, we mean discovery by an offi- 
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cer not in collusion prior to the takeover by the Liqui- 


dator, 


“Check to see if any legal proceeding has been insti 


tuted against Dean, and if so, obtain copies of msterial 
suit papers, 

"We will look forward to receiving your prompt and 
good advices," 

Now, Mr. Putnam, did you do any of the things that 
he suggested? 
I met with you. 
Ie that the only thing you did? 
We discussed -- 
Wait a minute. Before the meeting, did you do anything 
else? 
(No response.) 
Did you interview Mr. Paris to determine whether he had 
discussed the questions that were raised in this letter 
with me? 
Yea, I did, but I don't have the date. 
Do you remember what he told you? 
(Ne response.) 
Did you make notes of the conversation? 


Yes, 


1 
| 
| 
| 
| 
| 
| 
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Q Where are the notes? 


I believe Mr. Connors has then, 
MR. CONNORS: All I have is what 
was marked at the examination before trial. 
THE WITMESS: From Mr, Paris. 
THE COURT: We will take e recess 
at this time, 


(Recess from 3:15 P.M, to 3:40 P.M.) 


DIRECT EXAMINATION CONTINUED 
BY MR. VIGDOR: 


Q Mr. Putnam, before the recess you were telling me what 


steps you took after you received the mewo from your Home | 
Office dated August 3rd, marked Exhibit 31 for identifica- 
tion? 

I believe what I did is schedule a meeting. 

THE COURT: You interrupted before, 
and you were looking for some Exhibit, and — 
that is why I took the recess. 

I believe you said that you discussed it with Mr, Paris 

to find out what he had discussed with me? | 
I said I wasn't sure if I had, and I am still not. I 
don't believe that I talked to him at that point, I be- 


lieve what I did was schedule the meeting with you. 


= ene 
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So you did not then, after August 3rd and before meeting 


with me on August 13th, you did not in the interim addresa 
| 


yourself to any of the other inquiries contained in Mr, 
Baker's memorandum of August 3rd? 


T assume I did noe. 


Then you and I scheduled the meeting on the 13th of August, 


ien't that right? 

Yes, 

And that meeting took place in my office, did it not? 
Yes. 

And I wrote you a letter on the following day, the ldth 
of Auguet, 1973, did I not? 


Yes, 


And that letter was intended to summsrize the meeting tha 


we had on the 13th, wasn't it? 

THE COURT: No matter whet it was 
intended for, the letter presumebly will 
speak for itself, 

And it accurately does summarize our meeting of the 13th, 
does it not? 
I believe the first two paragraphs do, 


And the letter says: 


"This will summarize the meeting which we had in my 


e 


| 


| 
| 


{ 
| 
| 
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office on August 13th, at which time I furnishe/ you 
with a copy of my final account as Assignee for the 
Benefit of Creditors and as Receiver in Bankruptcy for 
the Paul R. Dean & Company for the period from April 4th, ! 
1973, to June 19th, 1973, as well as a copy of a Brokers 
Blanket Bond for the Paul R. Dean Company, which I had 
in my file, and at which time I dieplayed to you certain 
checks showing gembling losses sustained by Paul R. Dean 
in May of 1972 and in July of fs 

“In the course of our meeting, it, became clear that 
the bond, which I had obtained from the files of the com 
pany, was not on the same form as the specimen bond to 
which you were referring from your file and that the 
Paragraphs 11 and 12 referred to by you in your recent 
correspondence were not contained in the bond which was 
in my file, You indicated that you would review this 
matter and communicate with me further. You indicated 
further thet Paragraphe 11 and 12 of the specimen bond 
to which you were referring, brought about an automatic 
cancellation and required a recent request for additional | 
time for discovery by the Receiver. 

"Please be advised that I believe all necessary and 


requisite notice has been given by Paris-Budlong-Esee, 


| 
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Inc., by phone ax! by letter, and Sy letters from me in 
my capacity as Assignee and Receiver and co-counsel for 
the Trustee and by my filing the Notice of Discovery form 
in April of 1973 and by newsps per publicity, copies of 


Which are in your file. 


| 
| 


"I hereby renew the offer contained itn my last letter 


to you, dated July 27th, 157), to permit you, or any other 


representative of your company, to meet with us to review 
the books and records of the Dean Company to verify cue 
fact that covered losses in excess of the bond limit 
occurred prior to April 4th, 1973. 

“We intend to strenuously contest any effort on the 
part of the bonding company to resist payment of this 
bona fide claim resulting fro= the activities of the 
inevred's former employee, Paul Dean." 

Now between the date of Mr. Bsker's memo to you, 
Exhibit 31, and our meeting of August 13th, you had no 
further communications with your Home Office? 

Not until after I met with you, 

And ’ did you have another inter-office communication 
ae to oe mesting with me on the 13th? 

I have an inter-office communication on the 30th. 


Is that from you to them, or them to you? 


i 


‘ 
' 
! 
i 
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Theat is from Mr, Beker to me, 
Was nothing done by you after our meeting on the 14th 
before this, is that correct? 
THE COURT: "Nothing done"? I'm 
sure the office didn't close down efter 


your meeting. 


T mean with reference to an investigation of the Dean Com 


pany claim on the bond? 

After my meeting with you? 

That's correct. 

I discussed it on the phone with Mr. Beker. I sent in 
your August 14th, 1973, letter. 

Did you have any further discussions with Mr. Paris in 
that period of time? 

Not that I am aware of, 

Did you talk to Mr. Dye, who conducted the examination 
of the books? 


I don't believe I have ever talked with Mr. Dye. 


And is it fair to say that the only thing that you did 
was to send Mr. Beker a copy of oy August 14th letter? 


(No response.) 


THE COURT: You talked to him on 


the telephone? 
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And discussed our discussions, mine and yours, and what 
you showed me, what Mr. Vigdor showed me. I discussed 
that with Mr. Vigdor on the phone. 

When did you do that? 


I don't have the date, but I would assume it would be the | 


next day, which would have been the 14th or 15th. 
And did you then receive this inter-office communication 
that you are holding from Mr. Baker? 
Yes, I did. 
May I see that? 
Yes, you may. 
(Document handed to Mr. Vigdor.) 
MR. VIGDOR: ‘ould you mark this 
for identification? 
(Plaintiff's Exhibit 32 marked for , 
identification.) 
And this is Plaintiff's Exhibit 32 for identification, 
and dictates, in effect, the letter that you then sent 
to me on September 4th, 1973, word for word, in which 
you denied the cleim and asserted all the defenses, is 
that right? 
Yee, 


Then you, in fact, retyped that on the 4th of September 
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and mailed it to him and signed it? 
I would have dictated the letter and had it typed and 
sent it to you. 


| 
And so during this entire period of time, no one on behalf! 


of Aetna accepted our at least two offers to meet with 
the firm of Coopers & Lybrand and with myself and with 
Mr. Carges and review the books of the company, is thet 
correct? 
That's correct. We hadn't received a proof of loss. 
And you never conducted any independent investigation of 
your own regerding the loss, is that correct? 
What do you mean by "independent"? 
Did you interview Mr. Paris? 
Not et this time, 
At what time? Did you ever? 
I might have talked to Mr. Paris on the phone. I did talk 
to him in February. 
THE COURT: You are talking about 
some particular period and now you want to 
know {f he ever talked to Paris? 


MR. VIGDOR: I will ask between the, 


THE COURT: Ask it now, because he | 
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| 


doesn’t know, He is referring to some other 

time outside the period he thinks you ere | 

referring to. | 
MR. VIGDOR: Okay. | 

Between the period May 1 and September 4, '737 

Did I ever talk to him? 

About this Dean loss? 

Not that I recall. 

And I think you said that you never talked to Mr. Dye? 

I don't believe that I have ever talked to Mr. Dye. 

Did you ever talk to Mr. Carges? 

Not that I recall. 


You would have recalled if you had? He is sitting here. 


Q 
A 
Q 
A 
Q 
A 
Q 
& 
Q 
A 


I don't remember. 

THE COURT: Don't apologize if you ! 
don't remember, just because he criticizes | 
you for it. 

And Mr. Putnam, did you investigate the records that were | 
on file in the Monroe County Courthouse in the sseignment ! 
proceeding? ie 

I did not. 

And did you come over to Bankruptcy Court and investigate 


the papers that were on file over in the Federal Building?) 


a + 2D = D2 + BS Ff CO Ff 
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Ro, 
And did you examine transcripts of any of the testimony? 
THE COURT: You didn't think they 
would be filing a claim on thie bond in 


Bankruptcy Court, did you? 


No, Your Honor, I don’t think I thought that. I did not | 


got to Bankruptcy Court. 

Were you interested in learning what kind of losses, or 
dishonesty, was {involved in the Dean Company affairs? 

I was waiting for the Proof of Loss to be filed, to see 
whet proof there would be. 


Then I take it you conducted no independent investigetion | 


of your own? 

Not interviewing the people that you have mentioned, no. 
Or airyone elise? 

No. 

Meaning no one else? 

Other than you. 

That one meeting with me in August? 

And the correspondence that we had, 

Which we have marked as part of Exhibit 267 

Right. 


Have there been any other communications between you and 


' 


| 
| 
| 
| 


348 


Excerpts of Trial Transcript. 
Bernard J. Putnam for Plaintiff, Direct by Mr. Vigdor. 


the Home Office after the communication of August 30th, 
"73, marked Exhibit 32 for identification? 


I have a communication somewhere that asks the status of 


the suit after the lawsuit was filed, but other than that, | 


that fa ell that I have, 

Does your file show that the first I was able to obtain a | 
copy of this renewal bond was sometime in November? 

My file doesn't reflect when you received your copy. 

You would have no reason to quarrel with Mr. Michener's 
recollection in that regard? 

No, no reason at all. 

When I met with you in my office on the 14th of August, 

I showed you some financial records of the company, didn't 
I? ) 
Yes. 
And I told you that Mr. Dye's firm had done an exhaustive | 
investigation and had examined the books and records and 
the checks and the ledgers and the journals and so forth, 
didn't 1? 

Yes, you did. | 
And I told you that the results of that investigation were’ 
sitting in files and we would be delighted to sit down 


with you, and I would have Mr. Dye go over it -- | 
| 
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THE COURT: That isn‘t what they 


were asking you, 


MR. VIGDOR: I understand, 


| 
| 
| 
| 
| 
| 


THE COURT: They were asking mainly 


| 


| 


when you, the company, had notice of the 


loge under the policy. 


| 
| 
MR. VIGDOR: I understand, | 
Didn't I elso show you some bille that I received from | 
gambling casinos in Las Vegas, or for debts paid. and 
unpaid, by the Dean Company? 
That ic what you said they were, yes. 

I show you Exhibit 29 for identification and ask you if 
you recognize seeing that, or something like it? 

Something like it. If "Casino Item" meana that isa a 
gambling debt, then it is a gambling debt, and that is the 
type of thing you showed me, This one specifically I do | 
not recall, 

I showed you several of them, didn't I? 

Yes, 

Your policy provided that the time for filing Proof of 
Logs was six months from the date -- 


MR. CONNORS: I will object to -- 


THE COURT: I will sustain the ob- 
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jection, The policy shows that. He can't 
add one fota to it. 

MR. VIGDOR: I will withdrew the 
question, Your Honor. 

THE COWRT: And when I refer to the! 
“policy,” of course, I refer to the bond. 

MR. VIGDOR: Yes, Your Honor. I 
will read one sentence, Your Honor, from 


Section 4 of the bond, the renewal bond, so- 


| 
| 
| 
| 
| 


calied: 


' 
! 


"At the eaxliest practicable moment | 
after discovery of any loss hereunder, the 
Insured shall give the Underwriter written 
notice thereof and shall also within six 
months after such discovery furnish to the 
Underwriter affirmative Proof of Loss with 
full particulars,” 

Then I would ask the Court to take | 
judicial notice of the calendar and the : 
fact that September 4th is less than six 
months from April 4th and that the last 
letter in Exhibit 26 -- 


THE COURT: What is that? 


351 


Excerpts of Trial Transcript. 
Bernard J. Putnam for Plaintiff, Direct by Mr. Vigdor. 


MR. VIGDOR: That September 4th, 


THE COURT: Don't ask me to teke 
judicial notice, Just ask me to figure it 
out. 


MR. VIGDOR: All right. 


THE COURT: That is like asking me | 


if tomorrow is one day after today. 

MR. VIGDOR: I offer in evidence 
Plaintiff's Exhibits 28, 29, 30, 31 end 32, 
which I believe are the only Exhibits not 
already in evidence, 

MR. CONNORS: I have no objection, 

THE COURT: P-27 isn’t in evidence. | 

MR. VICDOR: I will offer it. 

THE COURT: Up for consideration 
now and offered in evidence are Plaintiff's 
Exhibits 27, 28, 29, 31 and 32. 

P-30 is in evidence. 

MR, CONNORS: I have no objection. 

THE COURT: They are received in 
evidence, 


(Plaintiff's Pxhibits 27, 28, 29, 
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MR. VIGDOR: I have no further 
questions, 
CROSS EXAMINATION 


BY MR. CONNORS: 


Q Mr. Putnam, you testified that at some point you wrote to | 


Mr. Vigdor end sent him something called a Notice of Dis~- 
covery form, is that correct? 

That's correct. 

And it was your letter of April 19th that you sent Mr. 
Vigdor a Notice of Discovery form end asked him to complete 
it and return it to you? 

That's correct, 

And on April 27th or thereabouts, you recefved, or at least 
the letter is dated April 27th, you received a letter from 
Mr. Vigdor addressed to you saying, “Enclosed find @ com 


* Ia that correct? 


pleted Notice of Discovery form.' 
That's correct. 

And attached to it was your form having been filled in, 
is that correct? 

Correct. 


Now when you sent the letter to Mr, Vigdor with the Notice, 


of Discovery form, was it completely blank, the form? 
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Yes, 


| 
| 
| 
Had anything been filled in on it? | 
No. | 
When it was returned from Mr. Vigdor, it was signed by | 
him, 18 that right? | 
Yes. 


And at the top it said, "Notice of Discovery of Loss Under| 


Bond No.," and was filled in thereafter with the number, 
Bond No. 45 F 1526 BCA? | 
Yes. | 
Was that number filled in there when you sent him the 
blank form? 

No, 

As far as you know, that was filled in by Mr. Vigdor on 
or about the 27th of April? 

To the best of my knowledge. 

Now that number makes reference to October 17th, ‘71, what 
we have been calling the new bond, or the renewal bond, | 
am I correct? 
Yes. 

Now at that time, om April 27th, did you later learn in 
your conversations with Mr. Vigdor that the only bond he 


| 
| 
! 
| 
| 
hed in his possession was the original bond that bore a | 
| 
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different number? 

A Yee. 

Q So that when Mr. Vigdor filled out this Notice of Discovery 
form, he made reference not to the bond that he had in | 
his possession but the new one, is that correct? 

A Yes. | 

Q That was in April of 1973, and April 27th, or thereabouts, 


is that correct? 


A Yes, 
Q The form says: 
"IMPORTANT: This form is provided to facilitate 
the reporting and handling of a loss under the captioned 
bond. It is not ea proof of loss. Insured must, in due 
time, file with the company en affirmative itemized state- 
ment of claim as provided by the bond," 
Is that what it says? 
A Yes, sir. 


Q At some subsequent date, did you send to Mr. Vigdor a | 
| 


i 


THE COURT: If you've got a letter, 


letter again reiterating the fact -- 


refer to the letter so he won't have to | 


paraphrase it. 


MR. CONNORS: All right. 
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On July 20th, 1973, did you write to Mr. Vigdor -- 
THE COURT: Don't ask him if he | 
did because you've got the evidence that he 
did. 
You didn't on the 20th of July -- | 
THE COURT: Just read the letter, | 
as wich of it as you want in evidence. 
I will read you the third peragraph of the letter, which | 


reads as follows: | 


"In direct response to your question what is required, 


we must again refer you to the condition of the bond | 
For your convenience we enclose ea Proof of Loss form, | 
which you may submit, or alternatively, may submit such 
other appropriate summary as you wish, 

"Whichever summary form is used, it should be supported 
with whatever evidence you have of a covered lose." 

You wrote that to him? | 
Yes, | 
Have you, or did you at any time, subsequent to the time 
that you sent him the Notice of Discovery form, subsequent 
to the letter of July 20th, have you at any time received | 
from Mr. Vigdor, from the Paul Dean Company, Inc., or any | 


director of that company, any Proof of Loss in connection 
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with this claim that we are talking about here? 


No. 


Now what you did receive from Mr. Vigdor, then, as I under 


stand it, was an invitation to go down end go through the 
records and try to discover whether there was a loss or | 
not? 
Yee. 
In connection with the letter you received from Mr. Vigdor | 
on the 27th of April, the form that he sent back said, | 
among other things: 

“The nature and circumstances of the loss are as 
follows: 

“Punds of the company and funds of customers of the 
company were misappropriated and diverted over a period 
of time, resulting in losses." 
Yes, sir. 
And it said, "The probable amount of loss is in excess of 
$250,000"'? 
That's correct. 
And nothing further, no itemization of whet the losses 
were or when they occurred, am I correct? 
That's correct. 


And accompanying that filled-in form, Mr. Vigdor writes a 
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letter saying: "Please advise whether we may anticipate 
payment of the claim''? 


That's correct. 


Is that correct? 
That's correct. 
When you met with Mr. Vigdor on August 13th, during the 


course of that conversation, were you advised by Mr. 


Vigdor that that was the first time that he had known that, 


the Bond No, 45 F 1526 BCA was a different bond than the | 


number -=- 
THE COURT: The original bond -- 
MR. CONNORS: The original bond. 
That is what I recall. | 
Thank you. 
Are you through, sir? 
I am through. 

REDIRECT EXAMINATION 

BY MR. VIGDOR: 

Q Mr. Putnam, you were unwilling to meet with me before 
August 13, 1973, without your Home Office's permission, 
isn't that correct? 

I would have to get their approval to meet with you, 


In point of fact, you avoided returning my phone calls 
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Bernard J. Putnam for Plaintiff, Redirect by Mr. Vigdor. 
during thet period of time? 
I did net, sir. 
In any event, we could not establish a meeting until you 


finally -- 


THE COURT: You didn't have e meet~ | 


i 


ing until August 13th, and you couldn’t have 
a meeting unless it was approved by the Home, 
Office, is that right? 
I would not be able to have a meeting uniess it was ap- 
proved. 

THE COURT: That sums {t up, doean't 
it, no matter how many words you put into it? 

Mx. Putnam, when I met with you on August I4th, I had a 
great number of Dean Compeny records present in my office, 
did I not? 

You said thet you did, yes. 

I offered to show you those files, did I not? 

THE COURT: What files? Prosfe of | 
claim he wasn't interested in. That is the | 
bankruptcy estate. He was talking about in-: 
vestigating claims covered under a particu- | 
lar policy. He didn't insure losses in 
bankruptcy. 


Q 
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MR. VIGDOR: Mo, Your Honor. 

THE COURT: He is trying to tell you 
he wasn't interested in all the papers you | 
had in the Dean bankruptcy fille in your off the, 
no matter how ominous they were, 

MR. VIGDOR: If Your Honor please, 
in a fidelity bond of the sort -- 

THE COURT: In « particular bond, 
not “of che sort.” That particuler bond. 

In this perticulser bond, would the use of company funds 
by a company employee be a covered loss in the normel 
circumstances? 

MR. CONNORS: I obfect to that. 

THE COURT: I will sustain the ob- | 
jection. 

Thae is my job, to construe end 
interpret th... policy. This witnese can't 


add one iote to it. 


Did I offer to show you checke by which funds were diverted 


from the company by Mr. Dean? 


You showed me Mr. Dean's personai checks for gambling, 


et cetera, 


Did I claim that to be a covered lose at the time? 
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THE COURT: What did he say about 
ie? 


| 

| 
You said, as I recall, and I can't peraphrase, but I beltebe 

! 


that you said thet these were checks that Mr. Dean used in| 
gambling in Las Vegas. | 
Did I elso indicate that I had the records and ledgers | 
there showing what we claimed to be improper transfers 
from company funds to Mr. Dean personally in which we 
claimed to be covered losses? 

You said that you did. 

Did I offer to show them to you then and there in ay office 
that efterncon? 

You offered to show me the ledger. 

Did I ask you just what you wanted to see at that time? 
Yes, I belfeve you did. 

And did you tell me that you would discuss it with your 
Home Office end review the mstter and let me know what it | 
was that you wanted? | 
I believe that I seid thet I could not present the clain, } 
that I would, in fect, review it with my Home Office, pur-| 
suant to cur discussion that we had, 

You didn't tell me thet the records that I was offering | 


ts show you did not constitute eny proof of loss, did you? 
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| 
As I said before, the proof is to be submitted, and at that 


time it is decided whether or not this is proper proof. 
Ween't I offering you at that time copies of checks and : 
copies of ledgers and records of the company? 
THE COURT: A good many checks and | 
records of the company didn't pertain to 
losses under the policy at all, and you don't 
even contend they do? 
MR. VIGDOR: No. That's correct, 
Your Honor. I was offering the checks show- 
ing diversions of corporate funds to Mr. | 
Dean's personal activities. | 
THE WITNESS: You showed me chevks,. 
yes. 
Your own manual on claims says that ea proof of loss is ea 
piece of documentary evidence, doesn't it? 
I believe in part that is what it says. 
It says it {fs usually e means of procuring necessary evie | 
dence which shall not otherwise be procured at all, or 


cannot be procured with reasonable convenience or reason- 


able expense, a means of putting the insured definitely 


on record in cases where that procedure seems to be necese 


sary? 


| 
| 
| 


t 
i 
i 
! 
| 


362 


Excerpts of Trial Transcript. 
Justin L. Vigdor, Direct by Mr. Pearl. 


THE COURT: Wow this is in the 
nature of argument. You can just as well 
do that in the brief, because you are doing 
it from documents that ere in evidence, 

MR. VIGDOR: All right. I have 
no further questions, Your Honor. 

(Witness excused.) 

MR. VIGDOR: I went to be sworn, 
Your Honor. 

MR. PEARL: And with the Court's 
permission, I will conduct the examination 
of Mr, Vigdor. 

Justin t. Vreoes, 
called as a witness, being firet duly sworn, testified as 
follows: 
DIRECT EXAMINATION 
BY MR. PEARL: 
Q Mr. Vigdor, where do you reside? 
Brighton, New York. 


You practice the profession of law at what address? 


A 
4 
A 25 East Mein Street, Rochester. 
Q 


At whee t/me did you become Assignee fo: the Benefit of 


Creditors <-<- 
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THE COURT: That is all in evidence. 
You don’t need thet. It is documented and 


in evidence, 


What action did you take immediately upon becoming Assignee 


for the Benefit of Creditors? 

I engaged Coopers & Lybrand to do an investigation of the | 
company's financial affairs and went to the offices of the: 
company in Rochester and in New York City in an attempt 
to reduce the records to the possession and control of the 
Assignee «3 to escertain the company's financial condition. 
Did you have occasion to visit any of the banks or safe 
deposit boxes at the -- 

THE COURT: I don't want to hear 
everything that happened during the bankruptcy 
proceeding and during this Assignee proceed- 
ing. What I want to know is what was done / 
pertaining to coverage under this particular 
policy, or under two, if you want, two poli- 
cles, 

MR. PEARL: Yes, Your Honor. 

In your capacity as Assignee, did you discover losses to 
the Dean Company? 


I discovered what I claim ¢o be -- 


A 
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THE COURT: What do you mean “Lossep"? 


This was a bankruptcy. They were insolvent: 
You anticipated, I suppose, thousands of | 
claims. Those were losses, That isn't the 
kind of loss you mean, is it? | 

MR, PEARL: No, Your Honor. The 
type of loss I mentioned occasioned -- 

THE COURT: Don't tell me, because | 
he is answering the question <- ask him. 

Mr. Vigdor, in your capacity as Assignee for the Benefit 
of Creditors, did you discover ideas to the Dean Company | 
occasioned by the dishonesty of an euployee? | 
I found <-- 

MR. CONNORS: I'm going to object 
to that as a conclusion, That is the whole : 
issue of the lawsuit. That 1s before the 
Court. 

THE COURT: You mean who determines 
who ig an employee? 

MR. CONNORS: That's right. 

THE COURT: You considered aversholy 
as an employee, didn't you? 


I did, Your Honor, 
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THE COURT: And that excluded no- 
body in the outfit? 
That's correct. 
THE COURT: 
the stock even? 
That is correct, Your Honor. I investigated the activities 
of each of the employees of the company and found after 
conferring with Mr, Dye and his staff and examining the 
records that we believed there to be losses occasioned 
by the dishonesty of Mr. Dean as a result of his using 
large sums of corporate monies for personal investments 
and personal gambling activities, and I determined that 
we would file a claim under the Aetna bond, which Mr. Dye 
had found in the office in Rochester on the 4th of April, 
1973, 
THE COURT: You mean the original 
bond? 


The bond, the original bond, which was the only bond that | 


Mr. Vigdor, did you find out when the Dean Compeny firet | 
| 
| 


we had in this matter, 


discovered the losses that you were claiming? 
I discovered them within ea day or two or three after <-- 


THE COURT: Not you -- the company.| 
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The only discovery that I learned of was Mr. Nichols’ 
statements that he first learned about the condition of 
the company in the week end prior to the assignment, the 
last week end in March, 1973, and I had learned of it 


upon taking over after April 4th, '73. 


THE COURT: You weren't an officer | 


of the company? 
THE COURT: But there were officers’ 
of the company then? 
That's correct, Your Honor. 
THE COURT: And they were Dean and 
Nichols and Mrs. Poluch, who was an officer 
for a particular reason, to allow her to 
sign some checks? 
That is true. 
Mr. Vigdor, what was the nature of the losses that you 
discovered, if you haven't already answered that question? 
We claimed losses based upon the payment of corporate 
funds, fictitiously as interest payments on non-existent 
bonds and by transfer of lerge sums from the company to 
Dean without the spproval of the Board of Directors of 


the company, thereby -- 
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THE COURT: Without the approval 


of who? 
Of the company's Board of Directors. 

THE COURT: That means by one 
director, doesn't it, because there was only 
one director besides Dean himself? 

That's :orrect, Your Honor, thereby putting the company 

in a position where it had large obligations and no ability 
to meet those obligations. 

Mr. Vigdor, did you know at the time that the original 
bond was discovered by Mr, Dye that the number of that 
bond was different from the number of the bond that the 
Aetna Casualty Company was maintaining at the tine? 

THE COURT: I think wiat you mean 
is: "Did you know that the original bond 
had a number different than the renewal 
bond?" 

MR. PEARL: Yes, Your Honor. | 

THE WITMESS: No, I did not. I paid 
no attention to the number on the bond. I | 
assumed we were talking about «a single ind, 
and I know as a common matter when policies . 


THE COURT: No matter what you know, 
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you were talking about one bond? 
A That's correct. 
THE COURT: Namely, the original 
bond? 
A Which we believed that provided continuous coverage, be- 
cause wa had ascertained that the premiums had been paid 
without interruption, and I was never advised by anyone -- 
THE COURT: Now wait a minute. 
He is examining you, and you can either do 
it in a narrative form or do it with him. 
If you do it with him questioning you, let 
him propound the questions. You can do it, | 
if you want to, right now in a narrative | 
form, 


Mr. Vigdor, were you ever apprised that the form of the 


y 


bond had changed? 
A MWSever until August 14, 1973. 
THE COURT: Now what that weans | 
is the bond was different? 


MR. PEARL: That's correct, | 


Q Were you ever advised by Mr. Paris that this new bond, this 


renewal bond, was in existence? 


A No. 


360 
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Did Mr, Paris ever discuss with you the provisions of 
Section 11 and Section 12 of the renewal bond? 
After I got the letter from the Aetna, which I believe was 
dated May 10th, 1973, part of Exhibit 26 -- may I see thet 
please, Mr. Pearl, 

(Plaintiff's Exhibit 26 handed to 
the witness.) 

THE WITNESS: Yee, in which they 
referred to Sections 11 and 12 of the bond. 


» 


! 


I had a telephone conversation with Mr, Paris 


in which I told him that I didn't know what | 


they were talking about, because the bond 

that we had had no Sections 11 and 12, and 
could he please educate me on what {t was 

ail about. 


And I think his words were that I 


should communicate with them and attempt to 


sit down and straighten the thing out and 
find out what it was all about. 
Did you attempt to do that? 
That was the whole course of our subsequent actions and 
reflected by my correspondence and phone calls to Aetna 


prior to Avgust 14, 1973, 
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And did you meke phone calls to Mr. Putnam inquiring -- 


THE COURT: There wes one meeting, | 

wasn't there? 
Only on August 13th, 

THE COURT: August 13th? 

I'm sorey. I said the 14th. 
Did you make the phone calls to Mr. Putnam? 
A number of them during the months of June an‘ July. 
And did he respond to those phone calls? 
No, he did not, except -- 

THE COURT: That ie already in evi-| 
dence end very frankly, I don't pay « ttention 
to that, that somebody didn’t answer your | 
telephone call. 

Did you have occasion to forward portions of a file to Mr | 
Paris? | 


IT sent Mr. Paris wy entire file, copies of everything in | 
| 
| 


the file. 
| 

THE COURT: Including a11 the cual 

ruptcy claime? | 


I can't say, Your Honor, 


' 


THE COURT: ‘cou had thousands of 


them? 
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THE COURT: They didn't have any- 
thing to do with what you were investigating) 
with Putnem? : 

No, sir. As a matte of fact, we only have fifteen or 
twenty bankruptcy claims, but we didn't send those. 

THE COURT: That is, I mean if you | 
didn’t have any e you anticipated thousands 
of them there. You knew he wasn't iorereated 


in the claims in bankruptcy? 


THE COURT: ‘That isn't what he was 
after et all? 
On July 23rd I enclosed my entire file. f can't tell you 
at thie moment whet that was. 
THE COURT: What file? 
The correspondence with Mr. Putnam concerning the Aetne 


fidelity bond claim, end I said, “Anything you can do to 


specifically find out what they want to know to speed the | 


claim would be greatly appreciated. 
"Also, could y.« please errange to get the Receiver 
bond refuné. 


“Thank you very much for your assistance.” 
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Did Mr. Paris ever respond to your letter? 
I have no recollection or record of a witten response, 


and I have no recollection of an oral response, 


Did there come a time in April of 1973 {tn which you had a | 


conversation with Mr. Paris regarding this clain? 

Right after the assignment and within a day or two after 
we found the bond and we notified Mr. Paris to make a 
claim under the bond crally. I had a telephone conver sa- ! 
tion with Mr. Paris, and at thet time he indicated to me 
that -- 

MR. CONNORS: I object to what he 
indicated, 

THE COURT: You are talking about 
claiming the bond? You mean the renewal 
bond? 

The original bond, Your Honor, 

THE COURT: Oh! You are talking 
about Mr. Dye's finding it? 

That's right, Your Honor. In the telephone conversation 
with Mr. Paris, in the course of which I discussed with 
him the fact that we would be filing a claim under that 
bond, that I needed an Assignee bond, and I wondered 


whether he could arrange for Aetna to provide that or 
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whether there would be any conflict of interest, that we 
wanted to assert claims under this bond, and he indicated 
to me in the course of this conversation, in words or in 
substance, that Aetna has been properly notified thet the 
bond which I thought at the time was a $200,000 coverage 
had been increased to s $250,000 coverage, because ovr 
copy of it did not have that rider, and that the full amount 
had been reserved, and it was merely # matter of the me- 
chanics, He also indicated to me he would talk with Aetna 
and see whether the Underwriting Department would consider 
underwriting me on the Assignee bond, which I needed to 
file ir. the Monroe County Court. 
Did he indicate to you whether there was a conflict? 
Te subsequently appeared that Mr. Michener's willingness 
to issue the bond to me on the 12th of April, 1973, that 
they did not regard it as a conflict because an Assignee 
bond was issued to me by Aetna on April 12th, 1973. 

MR. PEARL: I have no further 


questions, and if Mr. Vigdor wishes to give 


@ uarrative at this time -- 

THE COURT: Oh, no. You have to 
make your choice, You can't do both. 

MR. PEARL: I have no further 
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questions, 


CROSS EXAMINATION 


BY MR. CONNORS: 


Q 


Mr. Vigdor, when did you come into possession of this 
original bond that we are speaking of? 

Probably it was on the 4th or Sth of April. 

April, 19737 

That is right. 

And it was delivered to you by Mr. Dye and he told you 
that he had found it at the Dean Company offices? 

No. I came up to the Dean Company offices, and he and 
Mr. Krebbecks were working there, and we went through all 
ef the ffle cabinets and all of the records, and he in- 
vited my attention to -- 

THE COURT: All he wants to know 
is when you came inte possession of that 
bond? 

The 4th of April or the Sth of April, ‘73. It was iu «@ 
file cabinet. 


I assume you still have it, or you have kept 1t siacw that 


time? 


That's right. 
On the very front of it, it does bear a number, does it age? 


i 
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That's correct, it does. 


And on April 9th, thet is within three or four days, did 


you receive a copy of e letter, too, addressed to Williem | 


Michener from Peter Paris? 

I'm sure I did. 

Did that copy of the letter thet you received refer to a 

Bond Ho. 45 F 1526 BCA? 

Ie clearly does, 

And that was a different number than on the bond that yeu . 
had in your hand? 

Ie aust have been. 

But you peid ebeolutely no attention to it because it never - 

THE COURT: He didn’t aek you if 
he peid any attention to it? 

That's right. 

THE COURT: You see, that is the 
trouble with Lewyers. They like to talk all 
the time, and I think the judges have that 
fault, too, 

At any rate, in that letter thet you received ebout four 
days efter, you got ehold of the bond, and you received 
e@ letter meking reference to « different numbered bond. | 


Now speaking of attorneys, you do deal with abstracts, 
| 
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of title with insurance policies, and you know they all 
have different numbers on them, right? 
Do you want me to answer that, Mr. Connors? 
Yao. 
My automobile policy changes numbers every time -- 

THE COURT: Let's reserve the out- | 
side conversations -- we ere not interested | 
in your automobile policy, nor mine either. | 

Now on April 27th, did you fill out and return to the 
Aetna Casualty & Surety Company something called a Notice : 
of Discovery of Loss? 

I did indeed, 

Did you have in front of you this original bond that you 
had found at the Dean Company offices? 

Mo, I did not. 

You prepared it without reference to that bow? 

That's correct. 

But you filled in on the Notice of Discovery of Loss a 
different bond number, a number that we now know is the 
new bond? l 


1 


We copied thet from the correspondence that vas in the file 


at chat point. 


And on the basis of this, ultimetely in August, you dis- 
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covered there was another bond end that you had been talk- 
ing about something different? 

That's correct, on August 13th, 

And you say that Aetna was being an obstructionist by 

not handing over to you the proper bond when you were 
talking about the new bond in your correspondence, were 
you net? You were using its number? 

Mo. I do say that Aetna was an obetructionier -- you are | 
right, Mr. Connors, I had been trying to find out what 
Sections 11 and 12 related to for several months at that 
period, and I never succeeded in getting e@ copy of the 
renewal bond until even efter the claim had been denied, | 
before they gave as one. 

And did you ever ask anybody et Aetna where Sections 11 
and 12 were in the bond, the number of the old bond? 

I wrote Mr. Paris that letter when I first heard sbout 
Sections 11 and 12 end told him I didn't know what they 
were talking about. I never got an answer to thet, and I 
reiterated thet, and I told that to Mr. Putnam on the 

9th, when he finally deigned to meet with me «« 

The plain fact of the matter is, is it not, thet for aboug 
four, five months you just never noticed there was a dif-| 
ferent number between the bond everybody was talking about 


| 
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and the one you had in your possession? 

That is absolutely correct. 

You plain didn't look? 

I wae led to believe it by the company and the agent that 
there was continuous coverage at all times, and thet the | 
premium hed always been paid and that the company wes cov! 
ered, 

You weren't led to believe that bond number was anything 
other than what it was, were you? 

T paid no attention to the number. 

Are you telling us, then, that on April 4th of April 5th, 


| 
| 
| 
| 
| 


the firet day or the second day that you were the Assignee), 
that you called Mr. Parie and seid you were going to make | 
@ claim and he said, "Don't worry about it. It has all 

| been reserved," and this is the day after you vere appointed? 
It was abou’ the second day after, say about the second dey 
_ after, when I talked to him about getting an Assignee 

and I told him thet we hed found the fidelity bond and 
were asserting ae claim. He said, "The amount has been tne 
creased from two hundred to two hundred and fifty, "because| 
we thought it was a $200,000 bond. 

Be told you what the coverage was? 

And be also told me, "Aetna has been properly notified. 


379 
Excerpts of Trial Transcript. 
Justin L. Vigdor, Cross by Mr. Connors. 


Don't worry about it. The amount is reserved." 

Ae s matter of fact, Mr. Dye and I included that as 
an asset in our first account filed at the Monroe County 
Courthouse. 

And that was before you had submitted anything, any kind 
of discovery notice or anything else to Aetna, is that 
right? 

Theat is correct, We had not submitted at that point a 
discovery notice; however, we were ready, willing ani 


able to make all the records of the company as summarized , 


by Coopers & Lybrand in whatever form Aetna wanted, avail- 


able to them if they just told us what they wanted. | 
And you were waiting for them to tell you what the losses | 
were that they wanted to find out about, is that it? ! 
I wae waiting for somebody to talk to me and engage in e 
constructive dislogue, rather than play whet I call 
“Mickey Mouse games." 

THE COURT: I'm not auch intereated 
how you view it. I am more interested what | 
the facte are. 

Did you ever make any effort to submit a Proof of Loss 
as definite notice of what the losses were when they 


eccurred? Did you ever do that? 
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wy Mr. Connors, on August 13th, I hed everything there in 


Se ee 


SSS EEE 


the office for Mr. Putnam to tell me << 
Q I'm asking if you supplied a Proof of Loss << 
A Regarding the documentary evide IT had there as proof 


of loss in the context of thie cese,and moreover my oblige 


gation to submit one terminated when you denied liability | 


peior to the expiration of six months from the date of 
the policy. 


THE COURT: That is why lawyers 


are reluctent to have attorneys in the case | 


testify, because they have been living with 


the case so long thet they want to get it 
all on the record, 
Now I don't put that out as criti«- 
ciem, but I would like to get the facts in 
. this case end not your personal viewpoint. 
Q Heve you ever submitted a forw, “Proof of Loss" to Aetna? 
On ea form with thet name, no. 
MR. COMMORS: Thank you. 
MR, PEARL: I have no further 
questions. 


(Witness excused.) 


MR. VIGDOR: The pleintiff rests, 


—_—_—_—_————————- 
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THE COURT: I'm not going to start | 


your case tonight. It is twenty minutes to 
five. We will recess until tomorrow mor n= 
ing. 

(At 4:35 P.M., an adjournment was 


taken to Wednesday, July 9, 1975.) 
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Rochester, New York 
Wednesday, July 9, 1975 


i 


10:00 A.M, 


(Trial resumed.) 

MR. CONNORS: If Your Honor please, at the 
end of the Plaintiff's evidence, the Plaintiff having | 
rested, the Defendant at this time moves for a direce 
tion of a verdict to favor of the Defendant and for | 
a dismissal of the Plaintiff's complaint on the ground 


that the Plaintiff failed to prove e prime facte case,’ 
has failed to prove any covered loss that was discove | 
ered during the term of the bond and has failed in all 
respects to prove a cause cz action, 
THE COURT: Mution denied, | 
MR. CONNORS: <i the Court please, I offer | 
in evidence at this time Defendant's Exhibit 1 for 
identification, which was previously marked for iden- 
tification. | 
MR. VIGDOR: Wo objection. 
THE COURT: It is received, | 
(Defendant's Exhibit 1 marked in 


evidence.) 


| 
| 
! 
| 
| 
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MR. COMMORS: If the Court please, I propose 


to read at this time some short portions of a depos i- 


tion taken in this action, of John L. Nichole, on the 


9th of June, 1975, at eleven A.M., and beginning at 


Page 3, ind the questions and answers are eas follows: 


sir? 


“Question: 


“Answer: 
“Question: 


"Answer : 


} 


| 
| 


| 
} 
' 


Mr. Nichcis, where do you live, 


80 Knollwes Crescent. 


Where are you eaployed? 
Well, I'm not actually employed, 


if you mean in the sense of a salaried position. 


"Question: 


Have you in the pest had some 


connection with the Paul R. Dean & Company? 


"Answer: 


"Question: 


that company? 


“Answer: 


Yes, I have. 


What is your connection with 


My connection wae #8 nn investor." 


And on Page 5, it reads as follows: 


“Question: 


Since some time in 1969, Mr. 


Michols, is it a fact that Mr. Dean end yourself 


each owned an equal number of shareo in the corpora- 


tion? 


“"Anewer : 


Correct. 
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"Question: And were the directors, Mr. 
Swookier having left at that pointe? 


“Answer: Yes." 


| 
| 
| 
On Page 6. (Reading): | 
| 
| 
| 
| 


“Question: What pare did you play in the 
operation of the corporation? 

“Answer: The day-to-day Operation I had no 
active role in, 

"Question: Wes Mr. Dean the one that actue 
ally ran the bond business? 

“Answer: He was the President of the corece! 
tion, f 
“Queation: He ran the company? | 
“Answer: He wae the sole operating officer | 
of the -~ he was the bond broker, He was the man that] 
started the company and -- | 

“Question: Wheat was your role in the com 
pany? 

“Answer: I was en investor, and I loaned 


at various times for the corporation, but that really 
is the extent of my involvement, thee way, with the 


| 
| 
{ 
| 
| 
money to the corporation and attempted to raise money 
corporetion. I am not # bond broker or stockbroker," | 
| 
| 
| 
i 
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And on Page 31, at the bottom, it reads 
as follows: 


| 
“Question: As fer as the generel day-to- — 
i 


day run of tae bond business and the purchase and sale! 


of mmicipal bonds, I gether that the situation was 
that this was done by Paul Dean, and you left that to 
him, is chat correct? 

“Answer: Yes. 

“Question: Whatever he did in that connec- 
tion, I assume was with your epproval as a director 
and stockholder of the corporation? 
“Answer: Yes, ! 

"Question: When you had occesion to siscees 
matters of this sort with him, you left it up to him 
as the manner {n which he operated that pert of the 
business? 

“Answer: It was his compeny. He was the | 
President, and I relied on his judgment end what he | 
told me. | 

"Question: As far as you were concerned, 
Paul R. Dean was the Paul R. Dean & Company, is that | 
right? 

“Answer: That's right," 


* © *€* & 


